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WASHINGTON, D. C., January 9, 1899. 
To the Senate and House of Representatives: 

The Interstate Commerce Commission respectfully submits to the 
Congress its Twelfth Annual Report as follows: | 

A résumé of formal hearings during the past year, and of the deci- 
sions of the courts on kindred subjects during the same period, will be 
found in a later part of this report. The informal proceedings and 
administrative work have been of the usual character, and do not 
require particular mention. The names and compensation of all 
employees, together with a statement of appropriation and expendi- 
tures, is contained in Appendix A. 

In previous communicagions to the Congress, especially those of more 
recent date, attention has been called to the vital respects in which the 
act to regulate commerce has proved defective and inadequate. Some 
of its provisions were early seen to be imperfect, while others were so 
uncertain or ambiguous as to give rise to protracted litigation, result- 
ing finally in authoritative construction by the Supreme Court of. the 
United States. ‘The Commission has taken much pains to explain the 
various questions that have thus been decided and the effect of these 
adjudications in defeating the purposes of the act. To state that the 
law in its present condition can not be enforced is only to repeat what 
has already been said. Until further and important legislation is 
enacted the best efforts at regulation must be feeble and disappointing. 

This subject was fully discussed in our last annual report, and we 
are unable to add anything to the presentation then made. In that 
and previous reports we have not only set forth in general terms the 
necessity for amending the law, but have formulated and proposed the 
specific amendments which appear to us positively essential. With the 
renewal of these recommendations no duty of the Commission in this 
regard remains undischarged. | | 

Meanwhile the situation has become intolerable, both from the stand- 
point of the public and the carriers. Tariffs are disregarded, discrimi- 
nations constantly occur, the price at which transportation can be 
obtained is fluctuating and uncertain. Railroad managers are dis- 
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trustful of each other and shippers all the while in doubt as to the rates 
secured by their competitors. The volume of traffic is so unusual as to 
frequently exceed the capacity of equipment, yet the contest for ton- 
nage seems never relaxed. Enormous sums are spent in purchasing 
business and secret rates accorded far below the standard of published 
charges. The general public gets little benefit from these reductions, 
for concessions are mainly confined to the heavier shippers. All this 
augments the advantages of large capital and tends to the injury and 
often to the ruin of smaller dealers. These are not only matters of 
gravest consequence to the business welfare of the country, but they 
concern in no less degree the higher interests of public morality. 

The conditions now widely prevailing can not be better illustrated 
than by reference to investigations of the Commission during the last 
year, an account of which appears in the following pages. These are 
not isolated and exceptional cases; their counterpart may be found in 
many localities. The facts thus brought to light carry their own com- 
ment, and nothing said by us can add to their significance. 


REBATES FROM TARIFF CHARGES ON FLOUR. 


In March of the present year the Commission held a special session 
at St. Paul for the purpose of investigating the rates and practices of 
carriers engaged in transporting flour from Minneapolis and Duluth to 
Atlantic seaports and other eastern destinations. The information 
which led the Commission to institute this investigation apparently 
indicated that some of the milling concerns were using the competitive 
relations of the carriers to compel wide departures from tariff rates 
and burdensome discriminations upon other millers; and with a view 
of ascertaining the truth in that respect, and recommending the pros- 
ecution of shippers if warranted by the testimony, traffic and account- 
ing officials of the railway companies engaged in this transportation 
were called upon to testify. 

The inquiry was greatly hampered by the disappearance of material 
witnesses before subpoenas for their attendance could be served, the 
inability of several who did testify to recall transactions of then recent 
date, and the evident reluctance of others to disclose any information 
bearing upon the subjects involved. All of the railway witnesses 
denied knowledge of any violation of the statute, and most of the 
accounting officers testified to the effect that if rebates had been paid 
they would necessarily know about them, and that their accounts did 
not show any such payments. It was nevertheless fully established 
by the investigation that secret rate concessions had been generally 
granted on this traffic, and that the carriers had allowed larger rebates 
to some of the flour shippers than to HA aia The following illegal 
practices were disclosed: 3 

A shipper would bill flour through over a designated route and after- 
wards present a statement to the agent of the transportation line 
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showing the weight of the commodity, the date of shipment, and the 
number and name of the cars in which the traffic had been forwarded. 
In due course the shipper would receive cash or a check for the differ- 
ence between the established rate and the lower rate which had been 
agreed upon. The unlawful rebate or refund was generally made by 
some officer other than the agent who had named the secret rate. 
Flour was sometimes sold to eastern purchasers for a stated price, with 
legal transportation charges to be paid by the consignee, and the 
shipper subsequently secured an agreed rebate from the railway com- 
pany. The purchaser or consignee was not informed that any con- 
cession from published rates had been Soe and of course received no 
advantage therefrom. 

Most roads require that charges on carload freight shall be made 
according to actual weight, but not less than a minimum weight fixed 
by the tariff. For example, with a car of 50,000 pounds capacity hav- 
ing a prescribed minimum load of 40,000 pounds, the freight charge 
would be based on 40,000 pounds, although the carload might weigh 
less, but if it weighed more, then the full weight would be charged for 
in the billing. One large milling company claimed that greater expense 
was incurred in loading above the minimum weight and up to the full 
capacity of the car, and that as filling the car to its load capacity was 
advantageous to the carrier it should bear the increased expense of such 
additional loading; and the claim was admitted by the carrier. This 
device enabled the shipping concern to secure unlawful rate concessions 
amounting in many instances to $10 per car. The cost to the shipper 
of loading above the minimum was assumed to be 24 cents per 100 
pounds in some cases and in others more, but the precise amounts so 
allowed to the shipper did not clearly appear. In every instance the 
flour was billed at the legal rate, and that rate was actually collected by 
the carriers; but the rebate was afterwards adjusted, and in some cases 
the settlements were not made until a year or more after the traffic was 
carried. 

The general freight agent of one road testified that his company had 
in no case made any concession from its established rates; but when 
he heard that his competitors were contracting to carry flour for less 
than the lawful rate he would notify the eastern connections of his 
read, and they uniformly authorized him to take the traffic at cut 
rates, the shrinkage to be borne entirely by the eastern roads. This 
witness persuaded himself that his company had conformed to the law 
because it managed to secure and retain its full portion of the lawful 
charge. On these shipments, like the others above mentioned, the 
established rate was collected from the consignee. The witness also 
testified that the millers generally claimed rebates from agents of the 
fast freight lines. The auditor of the same road admitted, however, 
that he had sometimes collected rebates from the eastern roads and 
distributed the money to the shippers. He further stated that, for 
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- obvious reasons, he kept no book account of such transactions; that he 
settled the rebates upon statements made by the shippers; that he 
kept these statements upon his desk until settlement was made; that 
a few days before he was called as a witness in this inquiry his clerk 
had by his direction destroyed the statements on file in his office, and 
that he could not recall the details of any of the transactions nor 
specify any particular shipment, nor state the amount of any rebate 
which had been paid. 

Specific transactions and names of participating parties were not 
brought out. Witnesses declared that they could not remember the 
facts, as they retained no account of such matters, which they termed 
‘‘irregular,” other than loose memoranda which were destroyed directly 
after the payments had been made. They did testify, on the other 
hand, that book accounts were kept of claims for ‘“‘regular” overcharge 
and damage by delay or injury to goods in transit. 


INVESTIGATION AT PORTLAND, OREG. 


Having just concluded the hearing at St. Paul, the Commission 
entered upon an investigation at Portland, Oreg., of violent fluctuations 
in freight rates between North Pacific bones pots and poe on and 
east of the Missouri River. 

In this inquiry the evidence taken had main reference to practices of 
the railway officials. It was established by the proof that secret rates 
generally prevailed at Portland and common points, and that trans- 
portation was, in effect, sold to the lowest bidder. The lawful rates 
were ignored except as they might serve as a standard in making agree- 
ments for lower charges. A merchant about to order a large consign- 

ment of freight would make the fact known to contracting agents of 
lines entering Portland, and to numerous agents of roads that are links 
in through routes from the East. These agents would bid for the ship- 
ment, and the transportation would be secured by the lowest bidder. 
The rate offerings were secret, and what any agent. proposed was not 
disclosed to the others. There could not be any uniformity in such — 
rates. The shipper could have no guaranty that rates so secured were 
as low as those enjoyed by his business rivals. 

Some of the merchants conformed to the law, but in so doing they 
were at a disadvantage in competing with those who disregarded the 
statute; ‘and in many instances this disadvantage represented more 
than a fair profit upon the commodities involved. Most of the mer- 
chants who admitted that they had thus violated the law declared 
themselves unable to remember who paid them the rebates, or when 
or upon what shipments any illegal rate concessions had been made. 
Some testified that they had kept account of the unlawful transac- 
tions, but that when they heard of this investigation they destroyed 
their memoranda in order to defeat prosecutions on account of their 
illegal acts. They insisted that without this data they could give no 
specific testimony concerning any of the transactions, 
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These and other investigations made by the Commission indicate 
that unlawful rebates have been and are being paid by a great number 
of carriers subject to the act to regulate commerce. And there is also 
ground for believing that such disbursements are frequently so adroitly 
covered in railway accounts as to escape detection by the casual 
examiner. | 


TANK-CAR SHIPMENTS OF TURPENTINE. 


3) 


Complaints had been informally made to the Commission that some 
concerns engaged in the turpentine trade in the Southern States were 
underselling other dealers who claimed to be situated as favorably as 
their competitors in respect of this business, and who also asserted 
that the advantage must result from discriminations in facilities or 
rates made by the railroads. It was developed in an inquiry held at 
Savannah, Ga., that one of the largest companies engaged in the tur- 
pentine and petroleum trade had built a large number of tank cars 
adapted for the carriage of oils and had certified to the railways that 
the full capacity of the tank cars was 6,000 gallons. The carriers, 
acting in good faith upon this certificate, inserted that number of 
gallons capacity for these cars in the tank-ear gauge book, which is 
issued by the Central Traffic Association. This gauge book sets forth 
the name, number, and gallon capacity of the tank cars in use through- 
out the United States. The rate scheduies filed with the Commission 
under section 6 of the statute provide that oils carried in tank ears 
Shall be charged for transportation according to the full capacity of 
the tanks, irrespective of the quantity of oil actually shipped therein. 
One reason for this requirement is that the unoccupied space in the 
tank can not be used for any other traffic. It was shown at the hear- 
ing that the true capacity of these tank cars was 6,500 gallons, and not 
6,000 gallons, as the owner and shipper had certified to the railroads. 
Turpentine is rated at 7 pounds to the gallon, and the result was that 
on each car of turpentine this large shipper had 3,500 pounds carried 
free; and these cars had been used for a very large number of consign- 
ments during the current year. The shipments originated at Savannah, 
Ga., and Pensacola, Fla., and were destined chiefly to Chicago, Cleve- 
land, Detroit, and St. Louis. The company which secured this very 
considerable advantage was also engaged in shipping: petroleum, and 
the tank cars sent north with turpentine frequently returned south 
loaded with petroleum for Mobile, New Orleans, Savannah, and other 
Southern cities. | 


INVESTIGATION OF COAL RATES. 


An investigation of rates on coal from mines in West Virginia and 
Virginia to Cincinnati was held in November. The complainant, a coal 
dealer in Cincinnati, alleged that the railway company ‘carried coal 
for much less than its published tariff rates, and that it also charged 
lower rates when the coal was consigned to a fuel company doing 
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business in Cincinnati than it did when the transportation was for com- 
plainant or other Cincinnati dealers. It developed at the hearing that 
the railway company had carried coal for the complainant, as well as 
for the fuel company, at rates less than those authorized by its pub- 
lished tariffs, and that it had in fact rendered the service for most if 
not all of the coal-shipping interests under rates provided for in written 
contracts or specially fixed from time to time by the earrier. The 
charges actually made were generally greatly below those in force under 
the tariffs which the company had published at shipping stations and 
filed with the Commission. 

The specific charge of discrimination in rates in favor of a particular 
fuel company and against the complainant was not sustained, but it 
was apparent that the company’s practice of making such special rates ~ 
as would induce dealers and large consumers to patronize these mines, 
and consequently the railway, must inevitably result in unjust discrimi- 
nations and wrongful preferences. It also appeared that a coal agent, 
paid by the railway company, bought coal from the operators and sold 
it for the best price obtainable, the railway company accepting the 
difference in payment of its freight service. The general reason 
advanced for these departures from published charges was that they 
were necessary to meet the varying conditions created by the competi- 
tion of coal coming over routes to Cincinnati from other mines, includ- 
ing the coal brought down the Ohio River; and this also involved a 
claim that none of the coal-carrying roads were maintaining their 
established rates. 

The practices which resulted in such complete disregard of statutory 
duty by this carrier were stated with exceptional frankness by the rail- 
way officials, including the president of the company, who testified at 
the hearing; and it was evident throughout the investigation that the 
respondent corporation earnestly desired to promote the fullest dis- 
closure of all facts bearing upon the inquiry. As the violations shown 
in the investigation are plainly prohibited by the statute, the issuance 
of an order by the Commission was deemed unnecessary. Moreover, 
the president of the railway company declared at the close of the tes- 
timony that it would thenceforth strictly conform to the requirements 
of the statute by filing and publishing tariffs covering the transporta- 
tion of coal over its line, and rigidly adhering in all cases to the charges 
therein set forth. New coal tariffs showing considerable reductions in 
rates were subsequently filed. 


TRAFFIC ASSOCIATIONS. 


The recent decision of the Supreme Court of the United States in 
the Joint Traffic Case, an account of which appears in another part of 
this report, justifies some further comment upon the subject to which 
that decision relates. The general doctrine of this case had been 
announced by the Supreme Court in March, 1897, in what is known as 
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the Trans-Missouri Case, wherein it was held that the defendant associ- 
ation was in violation of the antitrust law. That particular association 
had ceased to exist before the decision was rendered, but similar asso- 
ciations did exist in various parts of the United States, embracing and, 
so far as might be, controlling the greater part of competitive traffic. 
The decision, therefore, was justly regarded as of special importance. 
On the one hand it was hailed by the people as a deliverance from rail- 
way monopoly; on the other hand it was insisted that railway opera- 
tions could not be conducted in accordance with the law as thus declared, 
that general demoralization in transportation matters would quickly 
follow, and that the final result would be little less than destructive to 
the value of railroad property. 

At the time the Trans- Missouri Case was decided, a suit was pending 
- against the Joint Traffic Association with the view to having it declared 
illegal. Most associations of the kind were at once dissolved, but the 
Joint Traffic Association, claiming that the decision in the Trans-Mis- 
souri Case was not controlling upon its agreement, continued to act as 
an association and to defend the proceeding against it. The result of 
this litigation was adverse to the carriers, and thereupon their demand 
for legislative relief was urgently renewed. It seems important, there- 
fore, that Congress should be informed of the nature of these associ- 
ations, the extent to which they are necessary, and the part they play 
and might play in the business of railway transportation. 

It is a self-evident proposition that where traffic moves between two 
points by substantially the same means it must move at substantially 
the same rate, and that if the rate by one line of railway is lower than 
by another the traffic will move along the cheaper line. This means 
that rates by competing lines must be substantially the same. It 
means, also, that there is a continual temptation upon the part of each 
line to make a lower rate and thereby secure the business. With a 
view to avoiding this tendency to reduce the rate attempts have been 
made for a very long time to agree upon and maintain a given tariff. 
Our attention has been called to a circular letter issued in 1858 by the 
New York Central, the Pennsylvania, the Erie, and the Baltimore & 
Ohio lines, calling upon their western connections to carry out the 
terms of an agreement which had been entered into between those 
four lines for this purpose. [From the very first the freight agents of 
competing railroads were accustomed to meet, to confer, and to agree 
upon the rate. 

In doing this, however, each line seems to have reserved the right of 
independent action. It would consider and discuss with its competi- 
- tors, but did not surrender the right to finally make whatever rate it 
saw fit. The first well-defined attempt to substitute the will of some 
controlling body for that of the individual road seems to have grown 
out of what is known as the “Saratoga Conference.” This was a meet- 
ing between the New York Central & Hudson River, the Erie, and 
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the Pennsylvania, as a result of which those lines are understood to 
have agreed upon a board of arbitration to which all questions of dis- 
puted rates were to be finally referred. This agreement never came to 
anything, however, for the reason that the Grand Trunk Railway upon 
the north and the Baltimore & Ohio upon the south declined to come 
into the arrangement. 

The first successful effort of the kind upon a large scale was the 
organization of the Southern Railway and Steamship Association. 
This embraced the territory lying south of the Potomac and Ohio Rivers ~ 
and east of the Mississippi River. Itwas organized in 1875, and included 
most of the railway and steamship lines operating in that territory. 
Very soon after the formation of this association similar organizations 
sprang up in other parts of the country. The Trunk Line Committee 
and the Joint Executive Committee had control of the traffic between 
New York and the West; the Southwestern Railway Rate Association 
embraced traffic between Chicago and St. Louis; and other agreements 
covered traffic from Chicago to the West and Northwest. These were 
_all formed as early as 1877, and others of a similar nature continued to 
be made. When the act to regulate commerce took effect in 1887 it is 
believed that there were some eleven of these traftic associations, and 
that they covered substantially the whole competitive railway traffic 
of the United States. 

Almost all these combinations embodied the pool in one form or 
another as a part of the agreement. Indeed, the pool was the vital- 
izing force, the sanction of the contract. The parties consented in 
effect that the association might fix the rate, and agreed to observe the 
rate so fixed, upon condition that each received a given proportion of 
traffic or a given proportion of earnings, no matter whether the traffic 
was actually carried or the amount actually earned. 

It should be noticed, therefore, that prior to the passage of the act 
the railways had applied to the competitive railway business of the 
country the principle of railway combination for the making and main- 
tenance of rates, incorporating as an essential part of that principle 
the pooling idea. It should be further noticed that the results thus 
obtained were by no means satisfactory. Kates were not stable. The 
grossest discriminations of all kinds existed, and rate wars were fre- 
quent. It was largely this condition, which the application of railway — 
combinations had failed to cure, that induced the passage of the act. 

The act prohibited the formation of pools. This prohibition, how- 
ever, did not lessen the need for some common understanding as to 
competitive charges, but on the contrary that need was emphasized by 
the fact that all rates were required to be published. For the purpose © 
of agreeing upon competitive rates most of the traffic associations then 
in existence were continued, the pooling provisions being omitted from 
their agreements and an attempt being made in most cases to supply 
the want of those provisions by a money penalty for breach of the 
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agreement. In point of fact these associations in one form or another 
were perpetuated and they increased in number until, at the time the 
Trans-Missouri Case was decided, there were some nineteen of them in 
active operation. 

When the Trans- Missouri decision was first announced the impression 
was sought to be created that all agreements between railways were 
thereby forbidden, and that this must seriously interfere with the public 
convenience. But such a view has little foundation. Agreements 
having reference to the formation of through lines, the interchange of 
business, the use of cars, the keeping of mutual accounts, the making 
of uniform classifications, the establishment of whatever rules may be 
necessary for the handling of railway traffic, are not affected. Indeed, 
most of these matters never were within the purview of traffic associ- 
ations. They belong rather to car-service associations, the Master 
Car Builders’ Association, the Association of American Railway 
Accounting Officers, and many others of similar character, which are 
not believed to be in any way obnoxious to the antitrust law. 

The cardinal purpose of traffic associations is the restraint of com- 
petition between rival lines. This was the purpose which called them 
into being and formed the central idea of every such combination. An 
examination of the articles of agreement of the various associations 
as they existed before the Trans-Missouri decision will show that the 
object in every instance was in some form or other to substitute the will 
of the association for the will of the individual member in the matter 
of the rate and whatever pertained to the rate. The association in 
effect made the rate, and each member was required to publish and 
maintain that rate. . 

Take as an illustration the Joint Traffic Association. That agree- 
ment was originally signed by 32 railroad companies, many of them the 
most powerful in America. The traffic controlled by it, generally speak- 
ing, was that from a point within to a point without, or from a point 
without to a point within, or which passed through New England, New 
York, Pennsylvania, New Jersey, Maryland, and a large portion of 
Virginia and West Virginia. It embraced the ports of Boston, New 
York, Philadelphia, and Baltimore, thus covering three-fourths of all 
the exports and practically all the imports of the United States. 

The affairs of the association were managed by a board of nine 
members, from whose decision an appeal lay in the matter of rates to 
a board of control, and in other matters to a board of arbitration. 
The decision of these boards was final. Practically, as the Supreme 
Court held, no rate could be altered without the consent of the asso- 
ciation. If the association named a rate, every member was virtually 
compelled to observe that rate. Manifestly, if the purposes of this 
association could have been carried out, its effect must have been to 
eliminate the factor of railway competition between its members in 
the matter of the rate as to all the traffic subject to its control. There 
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might be and there would be other causes which would influence the 
rate, but this potent factor would be mainly removed. 

As a matter of fact, the orders of this association in reference to 
rates, called recommendations in the agreement, were seldom enforced; 
for while the association was in all cases able to secure the publication 
of tariffs named by it, it was unable to secure the maintenance of 
those tariffs. Freight was habitually carried at less than the published 
tariff, and in making these cut rates each company acted independently 
and was therefore an independent competitor. 

This feature of the case should be carefully noted in considering the 
advisability of the legislation sought by the railways. They are not .- 
simply asking of Congress the right to form in the future the same kind 
of organizations as they were accustomed to form in the past, but to 
make contracts with each other which are illegal at common law inde- 
pendent of statutory prohibitions. It was this disability that deprived 
the joint traffic agreement of any real vitality and prevented its effect- 
ive enforcement; and it is for this reason that no other traffic agreement 
has ever been enforced, except for a limited time and in a limited sec- 
tion. The want of legal sanction was always the inherent weakness of 
these combinations. If they agreed to anything which in terms effected . 
an actual check upon rate competition they violated the law, and their 
contracts failed for lack of legal support; and if they did not in fact 
violate the law, it was because their contracts in this respect were so 
elastic or unimportant as to have no practical value. Therefore, in 
spite of every effort to restrain competition by agreements between 
railways, that competition was all the while active and potent because 
the agreements themselves were not legally enforceable. 

The right is now asked to make agreements of this sort which shall 
be enforceable, and the effect of these associations when legal can not 
be accurately estimated by their effect when illegal. Whether, even 
with legislative sanction, railways can and will make and enforce such 
contracts between themselves is a matter of much doubt, but in deter- 
mining whether they should be given the privilege it must be assumed 
that they can and will. It must be assumed that the Joint Traffic 
Association, for instance, would in fact exercise the power which it 
possessed during its existence only in theory. 

lt is important, therefore, to bear in mind that the aha sought by 
the railways is much more than exemption from the antitrust law or 
repeal of the antipooling section of the act. The demand for legis- 
lation is not primarily occasioned by those laws or by the construction 
given them by the courts. When the Trans-Missouri Case was decided 
it was said that demoralization of railway rates would immediately 
ensue. But it is difficult to see that any marked change has resulted 
from that decision. 

Rate wars often happened before that case, and there were era veh 
departures from and fluctuations in the published tariffs. The situa- 
tion has certainly not improved, but neither does it seem noticeably 
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worse than it was before. Following this decision, traffic associations 
generally dissolved or materially modified the scope of their activities. 
So far as we are aware, the Joint Traffic Association was the only one 
that continued its former functions and claimed the sanction of validity. 
While this attitude was maintained there was apparently no reason 
why the restraint of its agreement should be affected by the Trans- 
Missouri Case. Yet it may be fairly doubted whether during the 
interval between the Trans-Missouri decision and the Joint Traffic 
decision there was any section of the country where the abuses which 
that association was intended to correct were more flagrant than in the 
very territory covered by its operations. ‘The real question, therefore, 
is not whether the railroads shall be relieved from the etfect of these 
decisions, but whether they shall be granted a right of contract which 
they never possessed. | 

The carriers insist that agreements of this sort ought to be permitted 
and that the business of transportation can not be conducted in accord- 
ance with the interstate commerce law unless this is done. They allege 
various reasons for this contention. Among the most prominent are the 
following, which it may be instructive to restate here: 

In order to be stable, rates. on competitive traffic must be uniform by 
all jines, or at least equalized by agreed differentials or other similar 
concessions. This is a self-evident proposition, but it may not be gen- 
erally understood how slight a difference in rate will effect a diversion 
of traffic. It was asserted at a recent hearing before the Commission 
that a difference of. one-eighth of a cent a bushel in the freight rate 
between Chicago and Liverpool determined the route which grain 
would take. The same thing would be true between Chicago and New 
York. There are certain kinds of freight the movement of which may 
be influenced to a considerable extent by facilities, but with reference 
to most classes of dead freight the rate is the controlling factor. 

It is alleged in the second place that the interests of different lines 
of transportation, different localities, and different commodities can not 
be properly adjusted, so that rates shall be reasonable and non-dis- 
‘criminatory within the terms of the act, without the power to confer, 
discuss, and determine by mutual agreement what the rate shall be. 

There is great force in this claim. The freight rate is a complex 
problem when applied to almost all competitive traffic. Very few 
people not acquainted with the subject have any idea how difficult the 
_ solution of that problem is. Rates between points which to a superfi- 
cial observer have no connection are often in fact interdependent. 
The rate from New York to New Orleans by water may control the 
rate from Chicago to St. Louis by rail. In fixing particular rates the 
claims of different transportation lines, different markets, and different 
commodities all have to be considered and offset one against another. 

It is extremely difficult to see how carriers can intelligently adjust 
their rates so as to fulfill the general requirements of the act without 
the right to organize in some form for the purpose of obtaining neces- 
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sary information and applying that information as occasion requires. 
To one familiar with actual conditions it seems practically out of the 
question to establish rates that are relatively just without conference 
and agreement. But when rates have once been established, the act 
itself requires that they shall be observed until changes are announced 
in the manner provided. Certainly it ought not to be unlawful for 
carriers to confer and agree for the purpose of doing what the law 
enjoins. 

A railroad is essentially a monopoly. This is literally true as to all 
local points upon its line which are reached by it alone. It is only at 
competitive points—that is, at points where traffic can be carried by two 
or more lines—that the railroads become actual competitors. It results 
from this fact that as a rule competitive points gain at the expense of 
noncompetitive points. Competition forces down the rate where it 
operates, and either leaves the rate unaffected or induces its advance 
at noncompetitive points to make good the reduction at competitive © 
points. The natural result of railway competition, it may be = 
said, is to create preferences between localities. 

The same thing is trie of preferences between individuals. One 
person is so located that his business must of necessity pass over a 
particular line of railway; another person can avail himself of either 
one of two or more lines. Naturally the latter obtains the better rate. 
Considered a priori, therefore, we should expect that railway competi- 
tion would produce preferences and discriminations between commu- 
nities and between persons. What might toalarge extent be expected 
has actually occurred beyond all legitimate excuse. 

One of the outcomes of these railway abuses was the act to regulate 
commerce. The purpose of that act was largely to do away with pref- _ 
erences and discriminations. It also aimed to keep alive competition 
between railways by prohibiting pooling arrangements. In other words, 
it endeavored to eradicate the results and to perpetuate the cause. 
Many people insisted at the time the act was passed that these two 
purposes were inconsistent and could not stand together. 

The act provides for the publication by the carriers of their tariffs 
for the transportation of persons and property, and that requirement 
has been almost universally complied with. If it be admitted that these 
published tariffs, with certain important exceptions, are in the main 
free from those obnoxious features which the law was intended to pre- 
vent, and that, as a general rule, the published rates are reasonable 
and not seriously discriminative, except when the long and short haul 
rule is disregarded, nevertheless it is true that a great part of the com- 
petitive railway business at the present time is not done upon the pub- 
lished tariffs, but upon secret rates, which are less than those specified. 
It results, therefore, that while discriminations and preferences have 
been ostensibly removed, or at least diminished, they still exist in a 
most aggravated form. The railways insist that they always must 
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exist and that the provisions of the act in this respect can not be made 
effective unless they have the power to combine and thereby control 
the competition which provokes these violations of law. 

The act also provides that the rate shall in all cases be adhered to, 
and that departure from that rate shall constitute a criminal offense. 
The corporation itself is not, under the law as interpreted by the courts, 
amenable to the penalty, but the individual who acts for the corpora- 
tion is. Apparently, therefore, when the rate has once been determined 
and published the business of the railway manager is extremely simple. 
It consists merely in charging every person that published rate. If the 
open rate on grain from Chicago to New York is 20 cents per hun- 
dred pounds, it is difficult for one not acquainted with the business to 
understand why a railway should transport wheat for 15 cents per 
hundred pounds between those points. The railway manager insists, 
however, that this must be done in some cases, and that under existing 
conditions he frequently can not get traffic without making such con- 
cessions. It may be well to consider for a moment what the situation 
is from his point of view. 

A railroad is constructed in a particular place and can only be used 
in that place. It is intended to transport certain traffic and is only 
available for the transportation of that traffic. Its roadway, stations, 
rolling stock, and office force must be maintained, whether the busi- 
ness done in a given year is large or small, at substantially the same 
expense, and this constitutes the greater part of the entire outlay. The 
actual cost of moving the traffic is usually very much less than the 
amount received. Within certain limits, therefore, it is good policy 
for the railway manager to increase his tonnage, even at the expense 
_ of reducing the rate per ton. Just how far this rule applies no one can 
tell. The merchant who buys an article for a definite price knows when 
he sells it whether he makes or loses by the transaction; and the manu- 
_ facturer, as a rule, has a pretty accurate idea of the cost of production, 
but the railroad operator can not ordinarily say whether he should or 
shouid not as a matter of good policy take traffic at a certain price. 
Generally speaking, he feels that he must have the traffic. His road 
is there and it can be used for nothing else. The property with which 
he stands charged may be seriously injured without that particular 
traffic, and he must get it when itis moving. He can not lie idle for 
better prices or more prosperous conditions. 

_ There is, therefore, a constant temptation to obtain it at any cost. 

Now, the rates between two competitive points have been published. 
The manager of one road finds that business has abandoned his line, 
and he believes that it is moving by a rival route. He can draw but 
one inference, and that is that his competitor has secretly reduced the 
rate. Under these circumstances what shall he do? Shall he maintain 
the published rate and thereby abandon the business? But that means 
disaster to his road, the loss of his reputation as a manager, and ulti- 
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mately of his employment. What most managers actually do is to get 
the business by making whatever rate is necessary. 

It has sometimes been said that the secret rate should be met by a 
published rate; but this is not always practicable as the law now stands. 
A notice of three days is required to effect a lawful reduction in tariff 
charges; and before the rate can be legally reduced by one road, a still 
lower secret rate may be offered by a rival road. In many cases a 
secret rate can be successfully met by an open rate only when the latter 
is far below any secret cut and far below any compensatory basis. 
This is not-competition but warfare, disastrous alike to the railway and 
the public. 

The shipper, of course, assiduously cultivates the impression that 
lower rates obtain upon a rival road. Indeed, it is said that large — 
shippers have actually diverted their entire traffic from a particular 
line for the purpose of convincing that line that better rates could be 
obtained elsewhere, and thereby extorting from it a reduced rate as 
the price of restoring a portion or all of their business. . 

The Commission does n::t intimate that the above causes justify the 
alleged results, nor concede for a moment that it is impossible for a 
carrier to maintain its published rates. It is perfectly clear that the 
observance of tariff rates is entirely within the power of the railway 
managers themselves, and it is equally clear that such a course would 
be vastly to the advantage of the railways as a whole. It must, how- 
ever, be admitted that it would be difficult and often ruinous for a given 
railway to maintain rates so long as its competitor made secret con- 
cessions. It must furthermore be admitted that whether justified or 
not the results are substantially as claimed by the carriers. 

‘+: We are Satisfied from investigations conducted during the past year 
and referred to in another portion of this report, aS well as from infor- 
mation which is perfectly convincing to a moral intent, that a large 
part of the business at the present time is transacted upon illegal rates. 
Indeed, so general has this rule become that in certain quarters the 
exaction of the published rate is the exception. From this two things 
naturally and frequently result. First, gross discriminations between 
individuals and gross preferences between localities; and these dis- 
criminations and preferences are almost always in favor of the strong 
and against the weak. There is probably no one thing to-day which 
does so much to force out the small operator, and to build up those 
trusts and monopolies against which law and public opinion alike beat 
in vain, as discrimination in freight rates. . Second, the business of 
railroad transportation is carried on to a very large extent in conceded 
violations of law. Men who in every other respect are reputable citi- 
zens are guilty of acts which, if the statute law of the land were en- 
forced, would subject them to fine or imprisonment. This is true both 
of the traffic operator and the shipper. It is difficult to estimate the 
moral effect of such a condition of things upon a great section of the 
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community, and almost impossible to believe that it can be allowed to 
continue without some attempt at reformation. | 

This condition the present law is powerless to control. If itis asked 
why the criminal remedies are not applied, the answer is that they 
have been, and without success. The most earnest efforts have been 
made by the Commission and. by prosecuting officers in various parts 
of the United States to punish infractions of this law. While some 
fines have been imposed, no substantial effect has been produced. It 
is plain to the Commission that satisfactory results can not be obtained 
from this course. The difficulties in the way of securing legal evidence 
necessary to a conviction are such as to be in most cases insurmount- 
able. The fact may be morally certain, but the name, the date, the 
amount can not be shown with the particularity and certainty required 
by the criminal law. While some of the difficulties of obtaining con- 
victions might be removed by suitable amendment, we are convinced 
that criminal remedies as applied to the present situation are utterly 
inadequate to prevent departures from published rates. 

The logical way to remove these evils would be to remove their cause. 
If unrestricted competition produces discrimination, one obvious way 
to prevent such discrimination is to restrict competition. Just how far 
existing conditions would beimproved by legalizing combinations would 
depend upon the extent to which such agreements were made and actu- 
ally enforced among the carriers. This in turn would depend largely 
upon the temper of railroad managers. The results which attended 
Similar agreements previous to the passage of the act were not such as 
to hold out hopes of complete success. Moreover, such agreements 
must be voluntary, and if any one line of considerable importance 
refuses to participate the whole attempt might come to naught. 

But itis claimed that hitherto such contracts were not legally enforce- 
able; that railroad managers did not realize ten years ago as they do 
now on disastrous consequences of competition; and that if the Gov- 
ernment should now authorize the formation of railway associations 
and traffic agreements and thereby restrain in some degree railway 
competition, we might expect as a result the establishment and main- 
tenance of uniform and equitable rates. 

As above stated, many thoughtful persons contended, when the act 
to regulate commerce was passed, that unrestricted competition was 
inconsistent with the purposes aimed at by that act. We are inclined 
to think that this view is correct, and that time has demonstrated the 
futility of attempting by criminal enactments to secure absence of dis- 
crimination in railway rates so long as independent ownership and 
unrestrained competition exist.. We are inclined to think that compe- 
tition should be restricted; but if the railroads are allowed to agree for 
that purpose, such etre ee be imposed as will fully protect 
the public interest. 

While railway transportation in this country is carried on by private 
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capital, it is essentially a government function. This appears from the 
necessary conditions of railroad construction. It is a universal maxim 
that private property can not be taken for private uses, but only for 
the public use. Yet no railroad can be built without the appropriation 
of private property. It equally appears from the relation of the car- 
rier’s business to the community. A merchant may sell to one customer 
for one price and to another customer for another price, as best sub- 
serves his interest, without violating any sense of right and wrong, but 
it is to-day universally felt that the rates of public transportation 
should be uniform to all. As we have already said, the railway is, 
from its very nature, in respect to the greater part of its business, a 
virtual monopoly. The essential feature of a government function or 
of a monopoly is that it excludes the idea of competition, and this 
notion prevails in almost every civilized country to-day. So far as we 
can obtain information, there is no great nation at the present time 
which endeavors to enforce competition between its railways, although 
in many cases that method has been tried and abandoned. 

But if the business of transportation is essentially a government 
function, then the government must see that it is properly discharged. 
If it is in essence a monopoly, then it must be regulated. The two 
things of necessity go hand in hand. Just as no other great nation 
to-day enforces competition between railways, so there is no other great 
nation to-day which does not regulate and control the railway rate. If 
this country is to change its theory of railway regulation, it should 
adopt the new theory in its entirety. The carriers ask that they be 
allowed to combine with each other to fix and maintain reasonable 
rates. But who shall decide what rates are reasonable? Is that to be - 
left to the carriers who fix their own rates, or should the people who 
grant this extraordinary privilege reserve to themselves the right to 
determine that question? It does not necessarily follow, therefore, that 
permission should be given to make these combinations. The evils 
attendant upon restricting competition might be greater than the ben- 
efits derived from it. The rate should be reasonable as well as stable 
and uniform, and hitherto competition has been mainly relied upon for 
that purpose. It is said that railway rates are lower in the United 
States than in any other part of the world. This may not be exactly 
true; but to whatever extent it is true, it is largely due to railway com- 
petition. Now, if this competition is to be removed, what is to take 
the place of it? 

Our conclusion in reference to agreements of this sort, and the degree 
of control over rates which should be exercised by public authority, is 
substantially as announced in our last annual report. The two proposi- 
tions are closely identified in principle and properly go together. The 
railroad situation in respect to the maintenance of rates is conceded to 
be deplorable, and the experience of eleven years has shown that the 
present law is wholly inadequate to deal with that situation. As to 
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this, the Commission has no specific remedy to suggest which would 
not involve resort to measures of so radical a nature as would doubtless 
preclude their adoption. We are of the opinion that, to avoid the 
discriminations and grievous inequalities now existing, the Govern- 
ment must ultimately, in some form or other, assume such measure of 
control over railroad rates and management as will restrict excessive 
competition and insure to all shippers, large and small, rich and_ poor, 
strong and weak, the same rights and privileges in everything pertain- 
ing to railway service. ‘he carriers ask for authority to try the remedy 
of legalized cooperation. If they are permitted to do so, then ample 
safeguards against abuse should also be provided. 

The Commission indicated in its last annual report the amendments 
which in its judgment are needful to confer upon it the requisite power 
over rates. Those amendments would not invest the Commission with 
any different or greater authority than it was long supposed to pos- 
sess; they would simply enable it to carry out the purposes of the 
act aS declared in its first three sections. We are still of the opinion 
that public authority should be endowed with that measure of regula- 
tive control over the railways of this country, and if the Commission 
is not qualified to discharge that trust then a more competent tribunal 
Should be created. 

If traffic agreements which will have the effect to restrain competi- 
tion are to be permitted, then, in order to insure uniformity and 
equality as well as reasonableness of rates and for the better protec- 
tion of the public, two or three general observations should be borne 
in mind: | 

1. The experiment can not be fairly tested by limited and insufficient 
measures. The proposition is to correct the present abuses which 
result from competition by restricting the competition itself, and unless 
the restraint is effectual the result will not follow. Such attempts have 
failed of their purpose in the past because agreements of this nature 
were not enforceable. To permit only a limited and feeble restraint 
would be to doom the experiment to failure before it was tried. On the 
other hand, and in view of the objections to the policy proposed, it 
migut be well to provide that such a law should expire after a certain 
number of years by its own limitation. It may be urged with great 
force that it is much easier to limit the duration than to secure the 
repeal of a measure of this character, and that if such a law were once 
placed upon the statute books it would be difficult to get rid of it, no 
matter how disappointing or obnoxious might be its effect. A time 
limit sufficiently long to fairly test the experiment would remove this 
apprehension. | 

2. The contract itself and everything done under the contract should 
be open to public inspection. The very fact that a great combination 
works in secret often produces the impression that something is wrong 
and sometimes actually occasions the wrong. 


pb REPORT OF INTERSTATE COMMERCE COMMISSION. 


3. We believe it would be to the advantage both of the public and 
the railways if the public had some voice or some representation in 
organizations of the kind under consideration. Taking the Joint Traffic 
Association as a model—and that probably represents the best railway 
thought upon the subject—if the public appointed one or more of the 
board of managers, who would be unbiased and impartial in its delib- 
erations, to whom the shipper would feel free to submit his complaint, 
and who would bring the shipper’s views to the atteution of the associa- 
tion, it might do much to promote just conduct and harmonious relations 
Letween the railways and the public, and thus prove mutually benefi- 
cial to a high degree. If this is a practical suggestion it may deserve 
to be included in such a scheme of legislation. | 

Whatever view may be taken of this phase of the subject, the neces- 
sity for a thorough revision of the act can not be overstated. The 
principles of this law as set forth in its first three sections are conceded 
to be sound and beneficent, but at present they amount to little more 
than the declaration of a sentiment. Some of the minor features of 
the statute are fairly sufficient, but the machinery for enforcing its sub- 
-stantive provisions is fatally defective. Every consideration of private 
justice and public welfare demands that railway rates should be reason- 
able, uniform to all shippers, and equitable between all communities. 
Until needful legislation is supplied that demand must remain unsatis- 
fied and the Commission must continue to rest under the responsibility 
of a duty which it is powerless to discharge. 


CASES DECIDED BY THE COMMISSION. 


Decisions have been rendered during the year in the following- 
entitled cases: 

476. Savannah Bureau of Freight and Transportation et al. v. Charles- 
ton & Savannah Railway Company et al. Decided December 31, 1897. 

431, Fuller EH. Calloway v. Louisville & Nashville Railroad Company 
et al. Decided December 31, 1897. 

479. Edwin EK. Montell v. Baltimore & Ohio Railroad Company and 
Receivers et al. Decided December 31, 1897. 

493, In the Matter of the Application of the Great Northern Railway 
company et al. for Relief from the Operation of the Fourth Section. 
Granted January 1, 1898. 

397. Chamber of rarer ce of the City of Milwaukee v. Ghiaaen Mil- 
waukee & St. Panl Railway Company etal. Decided January 19, 1898. 

466. Cattle Raisers’ Association of Texas v. Fort Worth & Danvers 
City Railway Company et al. Decided January 20, 1898. 

496. American Warehousemen’s Association v. Illinois Central Rail- 
road Company et al. Decided February 3, 1898. 

524, In the Matter of the Application of the Great Northern Railway 
Company for a Suspension of the Fourth Section of the Act to Regulate 
Commerce. Granted February 16, 1898. 
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525. In the Matter of the Application of the Atchison, Topeka & 
Santa Fe Railway Company and others for a Suspension of the Fourth 
Section. Granted February 24, 1898. Extended June 22, 1898. — 

480. Savannah Bureau of Freight and Transportation et al. v. Charles- 
ton & Savannah Railway Company et al. Decided March 24, 1898. 

469. New York Produce Exchange v. Baltimore & Ohio Railroad 
Company et al. Decided April 30, 1898. 

441, Board of Railroad Commissioners of South Carolina v. Flotence 
Railroad Company et al. Decided May 19, 1898. 

444, G. P. Allen et al. v. Carolina Midland Railway Company et al. 
Decided May 19, 1898. 

440, Ridge Fruit and Melon Growers’ Association of South Carolina 
v. Southern Railway Company et al. Decided May 19, 1898. 

514. B. Brockway et al. v. Ulster & Delaware Railroad Company et al. 
Decided June 23, 1898. 

458. Dallas Freight Bureau v. Texas & Pacific Railway. Company 
et al. Decided June 23, 1898. 

446, Cattle Raisers’ Ie Gention of Texas v. Fort Worth & eteen 
City Railway Company et al. Decided August 4, 1898. 

417. Listman Mill Company v. Chicago, Milwaukee & St. Paul Rail- 
way Company. Decided August 18, 1898. 

536, In the Matter of Alleged Disturbances in Passenger Rates by 
the Canadian Pacific Railway Company. Decided August 31, 1898. 

403. Phillips, Bailey & Co. et al. v. Louisville & Nashville Railroad 
Company et al. Decided October 29, 1898. 


POWER OF THE COMMISSION OVER RATES. 


In its last annual report the Commission discussed the effect of the 
decision of the United States Supreme Court in “The Freight Bureau 
Cases,” 167 U.S., 479 (May 24, 1897), denying the authority to prescribe 
maximum reasonable rates in contested cases which the Commission 
had confidently exercised for the period of ten years since its organiza- 
tion. In several cases decided during the year the: Commission has 
found it necessary to refer to that ruling of the Supreme Court as bar- 
ring the enforcement of reasonable and just rates. Another serious 
defect in the statute, which has heretofore been pointed out, is that the 
Commission is not empowered to fix a minimum rate when that remedy 
is found necessary to correct wrongful discriminations between localities. 

The case of Savannah Bureau of Freight and Transportation v. 
Charleston and Savannah Railway Company et al., decided December 
31, last, illustrates the necessity for authority in the regulating body 
‘to determine and order both the maximum and minimum charge. This 
case related to rates on fertilizer from Savannah and Charleston to 
points in Georgia, Alabama and Florida, and Valdosta, Ga., was one 
of numerous destination points involved. Valdosta is 158 miles from 
Savannah and 413 miles from Charleston, yet the carriers from Charles- 
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ton made the same rate as was in effect from Savannah. ‘The same 
rates were also in force from Charleston and Savannah to competitive 
points in Alabama. The destination points are reached from Charles- 
ton by a line which does not run from Savannah. The Commission 
said: ‘‘Kach line is an independent line and many fix its own rate 
wherever it pleases, and we have no power whatever over that rate 
when established. It is manifest that a wrong like that complained of 
in this case could not be corrected without authority to establish both 
the maximum and the minimum rate. And we can establish neither.” 

One line from Charleston does pass through Savannah, and its 
charge of no higher rate from Charleston than from Savannah to 
Valdosta and other destinations was held not to unjustly discriminate 
against Savannah, in view of the fact that it must make the same rate 
from Charleston as that which is charged by the other and longer line, 
but the Commission said that if the rate from Charleston were in any 
way subject to control its judgment might have been otherwise. 

In Milwaukee Chamber of Commerce v. Chicago, Milwaukee and St. 
Paul Railway Company et al., the Commission found that the rates on 
grain to Milwaukee and Minneapolis resulted in subjecting Milwaukee 
to undue prejudice and disadvantage, and a summary of conclusions at 
the end of its report included a ruling determining the proper relation 
of the rates to Milwaukee and Minneapolis. The Commission added, — 
however, that ‘under such circumstances as are disclosed in this case 
the authority of the Commission, as that authority has been defined 
and restricted by the Supreme Court, does not permit us to require the 
affirmative action contemplated in the foregoing summary ;” and that it 
could only adjudge and determine that the rates then maintained by 
the defendant carriers were unlawful. This was a case where exercise 
of the power to fix the minimum reasonable rate was indicated, as most 
of the carriers to Minneapolis were not carriers to Milwaukee, and it 
was obvious that any reduction of rates by the Milwaukee roads could 
be met by corresponding reduction on the lines to Minneapolis. 

A similar embarrassment was shown in the New York Produce 
Exchange case, which involved the relation of rates on grain, flour, and 
provisions from the West to New York, Philadelphia, Baltimore, and 
other North Atlantic ports. While some of the lines reach several of 
those seaports, most of the ports are served by lines which do not 
extend to any of the others. If the Commission had held that the 
existing differentials were unlawful, it could not have enforced an order 
prescribing the proper relation of charges to the different ports, for the 
reason that a line running to but one of the cities could, by reducing 
charges as those to the other ports might be reduced, preserve the 
wrongful relation of rates as between that and the other ports. 

In Montell v. Baltimore & Ohio Railroad Company et al., a com- 
bination rate on coal from Cumberland, Md., to North Garden, Va., 
appeared to be unreasonable, and the Commission believed that it 
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should be reduced. But no claim was made for reparation on account 
of excessive charges in the past, and the Commission had no authority 
to fix a reduced or lower rate which the carriers could be required to 
respect in the future. The complainant prayed that the carriers be 
‘ordered to establish and maintain such rate of charges for the trans- 
portation of coal in carloads as should be deemed just, reasonable, and 
lawful.” The Commisson said that the act to regulate commerce pro- 
vides that transportation charges shall be reasonable’ and just, but 
that, ‘‘as recently interpreted by the courts, said act makes no pro- 
vision under which the defendants or other carriers can be ordered or 
required to establish any rate of charges to or from any place other 
than such rate of charges as any such carrier may fix and establish for 
itself.” 

In the case brought by the Cattle Raisers’ Association of Texas a 
terminal charge on live stock of $2. per car for delivery to the Union 
Stock Yards in Chicago was held to be unlawful. The judgment of 
the Commission was that the exaction of a terminal charge of more 
than $1 per car would be in violation of the first and third sections of 
the act, and that the defendants ought not to exact more than this 
sum. ‘To order them not to do so would, however, have been prescrib- 
ing arate for the future, and that, under the decision of the United 
States Supreme Court, we had no power todo. The Supreme Court 
based its decision upon the ground that the interstate commerce act 
does not in express terms delegate to the Commission the power to pre- 
_ seribe a rate, but it intimated that the power of Congress to do so, had 

it elected, was ample. ‘Now,” said the Commission, ‘‘the fifteenth 
section of the act to regulate commerce does in express terms provide 
that the Commission shall, upon finding the carrier in violation of any 
of the provisions of that act, order it to cease and desist therefrom. 
If this is equivalent to prescribing a rate for the future, it is within the 
express terms of the act itself, and therefore not open to the objection 
that the power has not been delegated. What the practical effect of 
such order may be, or whether it can be given any practical effect, 
remains to be seen.” It was directed, therefore, that the carriers be 
ordered to cease and desist from charging and collecting the charge 
of $2 per car. 

In this case the complaining association asked reparation in behalf 
of its various members to the extent that they had been compelled to 
pay this unlawful charge. In referring to this branch of the case in its 
report and opinion, the Commission discussed the case of Van Patten v. 
Chicago, Milwaukee & St. Paul Railway Company (81 Fed. Rep., 545). 
- This was a suit before the circuit court for the northern district of lowa 
to recover the excess above a reasonable rate upon grain from points in 
Iowa to Chicago. It appeared that the rates charged and collected by 
the defendant railroad company were the open published rates, and the 
court held that, this being so, the plaintiff was not entitled to recover. 
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The court apparently took the position that the publication of a given 
rate under the sixth section by the carrier fixed that rate; that when 
the rate was so published it became unlawful to receive any other or 
different rate, and that it could not be an unlawful act to demand and 
collect the published rate. The Commission said that if this opinion 
should finally prevail it would result that the public has absolutely no 
protection against an unreasonable rate. The Supreme Court holds 
that the Commission, and therefore the court, has no power to correct 
the rate for the future, and therefore there is no way in which a railway 
company can be compelled to publish a reasonable rate. Under the 
decision in the Van Patten Case, a rate when published is conclusively 
presumed to be reasonable, and the shipper has no right of action to 
recover any portion of that rate. If that case was correctly decided, 
it follows that there is absolutely no way in which the public can 
obtain any redress from the exaction of a rate, no matter how extor- 
tionate. It is often said at the bar, and sometimes intimated from the 
bench, that at common law rates made by common carriers must be 
just and reasonable, and anything paid in excess of a just and reason- 
able rate might be recovered. The Commission pointed out that if 
this were so, and if the decision in the Van Patten case was correct, 

‘‘then the enactment of the interstate commerce law must have cut off 
even that remedy.” But the Commission held that if the carrier pre- 
scribed by its schedules and subsequently collected a rate which was 
unjust and unreasonable, it thereby violated the first section of the law, 
and that any person who had paid this rate might, by complaint to the 
Commission, upon showing that the rate was unjust and unreasonable 
and to what extent, obtain an order for the payment of damages in the 
amount that the sum paid exceeded a just and reasonable rate. 

‘The case was continued for proof of damages, reserving all questions 
as to reparation until that proof should be made. The Commission 
said, however, that it recognized the fact, as forcibly pointed out in the 
Van Patten Case, that a suit for the recovery of the excess of an extor- 
tionate freight rate is neither a just nor an adequate remedy. 

An investigation involving the right of the Canadian Pacific to 
charge lower transcontinental passenger rates than those in force over 
the American lines was made by the Commission during the year. 
There had been a prolonged rate war disastrously affecting practically all 
passenger transportation to and from the Pacific coast, and the necessity 
for restoration of rates to the normal basis was generally recognized. 
The representatives of the American lines and the Canadian Pacific 
applied to the Commission with the request and in the hope that some 
measures might be taken by it which would relieve the unfortunate 
situation. The Commission ruled against the Canadian Pacific, as 
hereinafter set out with more detail; but its decision was purely recom- 
mendatory. It was without power to allow or disallow the differential 
in dispute. 

These cases fully support what was in substance said by the Com- 
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mission in its last report—that without authority to determine and 
order a maximum rate after due hearing and investigation the Com- 
mission can not execute the provision in the first section of the law 
requiring reasonable rates, nor the just relations of rates which are 
required under the first and third sections; and that the power to pre- 
scribe a minimum as well as a maximum rate is necessary to enforce 
the prohibition against undue preferences as between localities in cases 
where the places involved are not served by the same line. 


UNREASONABLE RATES. 


While it is true, as often asserted, that comparatively few of our rail- 
way rates are unreasonable “in and of themselves”—that is, without any 
reference to other charges made by the same carrier or to those of other 
carriers to the same place or to different localities—it by no means fol- 
lows that all but a small portion of the great body of transportation 
rates in this country are in fact reasonable under section 1 of the stat- 
ute. As frequently held by the Commission, application of the terms 
‘‘reasonable” and “unreasonable” necessarily involves comparison, and 
the cases are exceedingly rare in which unreasonableness has been found 
merely from the amount of the rate itself as laid upon the particular 
traffic and the distance it was carried. It results, therefore, that a given 
rate in force at some locality may not appear too high if viewed only by 
itself, and yet be found unbearably excessive and burdensome in the 
light of comparisons based upon facts disclosed by the investigation. 
The unreasonableness of rates involved was a distinct and prominent 
question for determination in eight of the cases formally decided by the 
Commission during the year, and in two others (Milwaukee Chamber 
of Commerce and Listman Mill Company) the point was incidentally 
determined in connection with questions raised under the third or undue- 
preference clause of the act. 

The case of the Cattle Raisers’ Association of Texas was directed 
against a terminal charge of $2 per car which, some time before the 
complaint, had been imposed upon live stock at Chicago by the car- 
riers entering that city from the West and Southwest; and the serv- 
ice covered by such terminal charge was the delivery to the Union 
Stock Yards in that city over the tracks of the Union Stock Yards and 
Transit Company, which was one of the defendants in the case. It 
appeared, however, that the Stock Yards and Transit Company was 
not engaged as a common carrier of live stock within the meaning of 
section 1 of the act, and it was therefore held not subject to regula- 
tion in that proceeding. The carriers undertook to transport live stock 
through different States to the Union Stock Yards in Chicago, and it 
was ruled that until delivery is made at such yards the live stock is 
interstate commerce and subject to the act to regulate commerce. 

The United States court of appeals had previously rendered a deci- 
sion upon the same set of facts, but not between the same parties— 
Walker v. Keenan (73 Fed. Rep., 755). The Commission did not think 
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that such decision should be given the technical effect of a previous 
adjudication, but held that it ought to be considered conclusive upon 
the Commission in this case as to the questions which the court had 
decided. That decision was therefore accepted as determining that 
the carriers to Chicago were under no legal obligation to make delivery 
at the Union Stock Yards in Chicago, and that they have a legal right 
to impose a charge for the delivery service to those yards. But whether 
the carriers could rightfully make the charge of $2 per car or any charge, 
or whether the charge for delivery was already fairly included in the 
published rate to Chicago, still remained to be determined. In other 
words, was this terminal charge a ‘“‘just and reasonable” one under the 
first section of the act? The leading facts found were as follows: Live - 
stock shipped to Chicago was necessarily delivered for marketing at the 
yards of the Union Stock Yards and Transit Company. In reaching its 
destination carloads of live stock passed over the tracks of this com- 
pany which connect the various lines of the defendants with its yards. 
For many years the Stock Yards and Transit Company had given 
the use of its tracks for this purpose, and the carriers to Chicago had 
performed the service of moving without charge. Beginning June 1, | 
1894, the Stock Yards and Transit Company imposed a trackage charge 
-upon each car moving in or out; and thereupon the various carriers 
entering Chicago agreed to and did impose the terminal charge of $2 
per car for switching all cars of live stock to the stock yards, in addi- 
tion to the regular Chicago rate. The trackage charge imposed by the 
Stock Yards Company was in some cases 80 cents per car and in others 
$1.50. The defendant carriers admitted that any charge made must 
be a uniform one, so that a reasonable charge would probably be that 
which should be determined for the road most advantageously situated. 
Upon this basis, said the Commission, no carrier should be allowed to 
charge more than 80 cents per car; but under all the circumstances it 
was determiued that a terminal charge of $1 would be fair. The point 
of the decision was that the carriers might reimburse themselves for 
the trackage charge imposed by the. Union Stock Yards and Transit 
Company, but that they ought not to make an arbitrary charge in 
addition to the Chicago rate for a service already included in that 
rate, and so the imposition of more than $1 per car was held to violate 
section 1 of the statute. 

As elsewhere stated in this report, the case was continued for proof 
of damages to members of the complaining association, and all ques- 
tions as to reparation were reserved until that proof should be made. 
The carriers subsequently filed a petition for rehearing, alleging error 
in the conclusions set forth in the opinion of the Commission. It was 
claimed in the application that the complainant and the intervener, the 
Chicago Live Stock Exchange, had admitted at the hearing that the $2 
terminal charge was a reasonable charge, provided any charge could 
legally be made for the terminal service, and it was urged that in the 
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face of this admission the charge ought not to be found unreasonable. 
In its decision upon the application for rehearing, the Commission said 
it had found in the original opinion that the complainant did not make 
the admission claimed by the carriers, and that a reexamination of the 
record apparently supported that finding. 

In the first decision the Commission said: “We hold that if the 
imposition of this terminal charge at Chicago is just and reasonable, 
the fact that similar charges are not imposed by the defendants at the 
other competing stock markets referred to does not make this an undue 
preference under the third section.” 

These competing stock markets are East St. Louis, Kansas City, 
Sioux City, St. Louis, and Omaha; but it having been decided that to 
the extent of $1 the imposition of this terminal charge at Chicago was 
not just and reasonable, the question then arose how that left the case 
as to the third section. The Commission held in the later decision that 
the carriers had disturbed the just relation of rates between these 
different centers by imposing without reason or justification an addi- 
tional charge upon the rate to Chicago, the corresponding terminal 
charge having been absorbed by the earriers at the other stock markets, 
and there being no excuse for the imposition of this terminal charge at 
Chicago in excess of $1 per car, it followed necessarily that an undue. 
prejudice against the market of Chicago was thereby created. 

Referring in the later decision to the propriety of dividing the freight 
rate, charging one sum for the transportation and an additional sum for 
the delivery, the Commission said: 

Whatever of that nature has been said was in reliance upon the case of Walker v. 
Keenan and as applied to the particular case under consideration. It is by no means 
certain that such is at present the law. Upon the contrary, the Supreme Court of 
the United States has apparently declared that the carrier can not segregate its rate 
inthis manner. It ought perhaps to be said in this connection, without any reference 
to what the law may be, that we should deprecate the announcement of any such 
general doctrine as that foreshadowed in the opinion of the circuit court of appeals. 
Possibly in theory the most equitable manner of making up a freight rate is by 
imposing a terminal charge and adding to that a transportation charge. Perhaps, 
if some central rate-making power were to recast all the rates of this country, that 
might be the most desirable theory upon which to proceed, but in fact rates have 
been almost universally made the other way. Almost without exception the cost of 
receiving and delivering is included. To permit and invite carriers to impose in all 
cases these terminal charges would lead to endless friction between the carrier and 
the shipper, and to numerous exactions and discriminations by the imposition of 
such terminal charges. We think that, as a practical matter, the rate should include 
in one aggregate sum the receiving, transporting and delivering. Of course, there 
are many instances where some service in addition to a delivery at the ordinary and 
regular station of the carrier is required, where such additional terminal charges 
not only may but should reasonably be made. 


The case brought by Montell against the Baltimore & Ohio Rail- 
road Company and the Southern Railway Company involved the rea- 
sonableness of the rate on coal in carloads from Cumberland, Md., to 
North Garden, Va. The rate was $3.24 for a haul of 303 miles, and it 
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was made by combining the local rates in force to and from the junc- 
tion of the two roads. Out of this charge the Baltimore and Ohio 
received $1.50 for its distance of 152 miles and the Southern $1.74 for 
the remaining distance of 151 miles. The only useful evidence in the 
case on this point was that which enabled comparison with various 
other charges made by the defendant carriers. The Commission found 
that the aggregate rate and divisions thereof above mentioned were 
excessive and held that they ought to be reduced. 

The case of Savannah Bureau of Freight and Transportation v. 
Charleston & Savannah Railway Company, involving the reasonable- 
ness of passenger rates between Charleston and other points in South 
Carolinaand Savannah in Georgia, was peculiar in that the complainant - 
relied solely upon the combination of mileage rates allowed by each State 
to demonstrate that the higher interstate passenger fare was unreason- 
able. The complaining bureau put in no affirmative proof, and refrained 
also from attempting to rebut the case made by the defense. ‘Prior to 
the South Carolina act of March 9, 1896, this company was entitled by 
law to charge as much as 4 cents a mile within South Carolina, and 
it was also charging that rate per mile for the whole distance of 115 
‘miles between Charleston and Savannah. It subsequently reduced this 
rate of $4.60 to $4.40, and the latter charge was about 3 cents less than 
the sum of maximum State rates in force when the act above men- 
tioned was passed. Under that statute the South Carolina rate was 
lowered to 34 cents per mile, and this with a mileage rate of 3 cents for 
the short distance in Georgia made a less aggregate charge than the 
interstate rate of $4.40. The South Carolina commission was author- 
ized, under the act of 1896, to prescribe a different mileage rate than 
that named in the statute. 

The Commission said that the maximum passenger rates fixed by 
South Carolina and Georgia for this carrier were presumptively just and © 
reasonable, and without justifying circumstances the through passenger 
fare should not exceed the sum of such State rates laid consecutively 
over the interstate distance; but that the interstate rate must, under 
any general or specific requirement in the Federal statute, be reduced 
because, under the South Carolina act of March 9, 1896, the South Caro- 
lina mileage rate was lowered to 34 cents, and consequently that, if the 
commission of that State should, as it might, restore the old 4-cent 
basis, the interstate rate might accordingly be raised, was a proposi- 
tion which it could not indorse. | 

The question remained whether the interstate rate was justified 
upon the uncontradicted testimony given in behalf of the carrier. 
The leading features of this proof were that the interstate passenger 
service between Savannah and Charleston was part of long through 
hauls to and from northern cities; that the section of country lying 
between the two cities was particularly barren, unhealthy, and sparsely 
settled; that the Charleston-Savannah fare was somewhat reduced 
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shortly before the complaint was filed; that the passenger receipts of 
the road had been decreasing since 1892, while freight earnings had 
increased during the past three years, and that the road was more 
than ordinarily expensive to operate and maintain. The record con- 
tained no indication of injury to residents of Savannah on account of 
the rates in question, or that merchants in that city were in any way 
unduly prejudiced by such rates in their competition with dealers in 
Charleston for trade in the section served by this railway. The Com- 
mission decided that there was no present cause for a ruling that the 
passenger rates complained of were unreasonable or otherwise unlawful. 

In the three cases brought by the South Carolina Railroad Commis- 
sion, G. P. Allen, et al., and the Ridge Fruit and Melon Growers’ Asso- 
ciation of South Carolina, it was claimed that rates charged by the 
defendant carriers for the transportation of melons in carloads from 
shipping points in South Carolina to New York and other points in 
northern and northeastern States were unjust and unreasonable. It 
appeared that the rates were lower than those in force between the 
Same points on cotton and general merchandise, although greater speed 
and some other exceptional facilities were involved in the transporta- 
tion of melons; that the rates per ton per mile afforded by the melon. 
rates ranged from 7.6 mills to 1.1 cents, and for most of the defendant 
roads were less than the average receipts per ton per mile from all 
freight. The evidence was not sufficient to warrant an estimate of the 
cost of producing melons or of the results of sales during the shipping 
season. Upon this showing it was held that the rates were not unjust 
or unreasonable. 

The Dallas Freight Bureau complained that a rate of 75 cents per 
100 pounds on cotton from Dallas, Tex., to New Orleans, La., was 
unreasonable, and claimed that it should not exceed 55 cents per 100 
pounds. It was found that this cotton rate also applied as a 
common-point rate from substantially all the cultivated portion of 
Texas, and that reduction of the rate from Dallas would involve corre- 
sponding reductions from nearly the whole State; that the rate to New 
Orleans was determined by adding a differential of 10 cents to the rate 
to Galveston, and the complainant conceded that such differential was 
reasonable; that the Texas Railroad Commission fixed the Galveston 
rate, and had reduced such rate from 65 to 60 cents during the pend- 
ency of this proceeding, its action resulting, under maintenance of the 
differential, in like reduction of the rate to New Orleans; that about 
65 per cent of Texas cotton passes through Galveston and about 25 per 
cent through New Orleans, and reducing only the New Orleans rate 
would result in diverting more of the traffic from the port of Galveston. 

While the testimony tended to show in some degree that the rate was 
unreasonable, and while there was certainly much in the case to indi- 
cate that the condition of the agricultural population of Texas engaged 
in raising cotton was in many respects unfortunate, the Commission 
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was not satisfied, in view of the control exercised and the action which 
had been taken by the Texas commission, that it ought to interfere 
with the present adjustment. The Commission is informed that the 
Texas commission subsequently ordered a reduction of this common- 
point rate on cotton to Galveston to 56 cents per 100 pounds. ‘This, 
under the operation of the New Orleans differential, would make the 
rate on cotton from Dallas to New Orleans 66 cents instead of the rate 
of 75 cents in effect at the date of complaint. It appears, however, 
that enforcement of this and other schedules of rates prescribed by 
the Texas Commission has recently been enjoined by the United States 
circuit court in cases pending in the Western District of Texas. The 
grounds upon which the injunction was granted are stated under the 
head of ‘Court Decisions” in this report. 

The Commission in Calloway v. Louisville & Nashville Railroad 
Company and others held that the freight rates charged by those 
companies from: New Orleans, La., to La Grange, Ga., were unreason- 
able and unjust in themselves and relatively as compared with the 
charges in force for longer distances from New Orleans through La 
Grange to Atlanta. It will be observed that in this instance the rates 
to La Grange were held unreasonable in themselves. That ruling was 
not made, however, by simply regarding the rates as applied to the 
particular traffic and distance, and excluding all considerations relat- 
ing to other rates and traffic to other places. The charges to La 
Grange were deemed unreasonable on the following principal grounds: 
La Grange is 71 miles southwesterly of Atlanta, and that much nearer 
than Atlanta to New Orleans. The La Grange rates were made by 
adding the rate between New Orleans and Atlanta to the rate from 
Atlanta back from La Grange. The rates to Atlanta were conceded 
to, be fair and reasonable, and the service to La Grange was not shown 
to be more expensive than that to Atlanta. The defendant roads were 
all solvent, and the delivering carrier for both Atlanta and La Grange 
had for several years earned 12 per cent annually for its stockholders. 
The higher rates per ton per mile resulting from the combination rates 
to La Grange also indicated that such rates were excessive. 

It was evident from the way the La Grange rates were made that 
they were unreasonable to the extent of that part which consisted of 
the local back from Atlanta to La Grange, but arriving at that con- 
clusion involved comparison with the rate to Atlanta. In fact, the 
finding that the La Grange rates were unreasonable in themselves 
resulted from the other finding that such rates were relatively unrea- 
sonable as compared with those to Atlanta. As in the Cattle Raisers’ 
Association Case undue preference was found to result to Chicago 
because the terminal charge on live stock at that point was unreason- 
able, so in this Calloway Case, the facts which demonstrated the unjust 
relation between rates to La Grange and Atlanta indicated that the La 
Grange rates were unreasonable in themselves. In each case the one 
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violation involved the other. The La Grange rates were also found 
unreasonable and unjust in comparison with those to Hogansville, 
Newnan, Palmetto, and Fairburn. 


UNDUE PREFERENCES—GREATER CHARGES FOR SHORTER THAN 
FOR LONGER HAULS.. 


Four of the cases decided since the last report were considered with 
main reference to the third or undue-preference clause of thelaw. These 
were the Milwaukee Chamber of Commerce Case, the Listman Mill 
Company Case, the New York Produce Exchange Case, and the Brock- 
way Case. As stated under the head of ‘‘ Unreasonable Rates,” a viola- 
tion of the third section was found in one case to result from an excess- 
ive terminal charge on live stock at Chicago. The undue preference 
or prejudice clause was also involved in two cases in which the princi- 
pal allegation of the complaint was a greater charge for the shorter 
distance in violation of the fourth section. These were the cases of 
Calloway and Phillips, Bailey & Co. The other long and short haul 
cases were those of the Savannah Bureau of Freight and Transporta- 
tion, the Dallas Freight Bureau, and Montell (also referred to under 
“ Unreasonable Rates”), and the proceedings on applications for relief 
mentioned in the foregoing list of decided cases. 

The proper relation of rates on grain from shipping points on and 
- south of the Southern Minnesota division of the Chicago, Milwaukee 
& St. Paul Railway in Minnesota, South Dakota, and Iowa to Mil- 
waukee and Minneapolis was the main question for determination in 
the Milwaukee Chamber of Commerce Case. The other defendant car- 
riers in that case were the Illinois Central, the Chicago & North- 
western, the Chicago, St. Paul, Minneapolis & Omaha, Burlington, 
Cedar Rapids & Northern, and Minneapolis & St. Louis Railway 
Companies. The rates in question were lower to Minneapolis than to 
Milwaukee, and Milwaukee claimed that the existing differences in 
rates were not justified by the differences in distance. It further con- 
tended that the rates should be tested by the distance over the lines 
on which the traffic is actually carried, ne than by mileage over 
the shortest available routes. 

The Commission held that the short-line mileage was the proper basis 
of comparison. It found, however, that tested by short-line mileage 
the existing differentials were in many instances unfair to Milwaukee 
and gave an undue preference to Minneapolis; that whatever may have 
been the origin of these differentials they did not appear to be arranged 
upon any intelligible plan; that they were frequently inconsistent 
with each other, and there was no explanation of the varying and 
sometimes surprising differences in rates for practically the same differ- 
ences in distance. Local interstate distance tariffs were in effect over 
the defendant lines, and those of the Chicago, Milwaukee & St. Paul 
and the Chicago & Northwestern were practically identical. The 
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Commission said that unless there was some objection not disclosed by 
the record and not otherwise brought to its attention it could see no 
reason why these distance tariffs applied to short-line mileage from 
the various shipping points to Milwaukee and Minneapolis would not 
result in fair and just differentials, and how this rule would operate at 
the stations named was shown in the findings. An order was issued 
accordingly, and the defendants put in new tariffs based largely upon 
the plan of determining the differentials by applying the distance 
tariffs over short-line mileage to the two cities. But the changes made 
by the carriers were not satisfactory to the complainant, and it filed a 
supplemental petition showing the differences between the new tariffs 
and those which would have been in force if the carriers had literally 
complied with the recommendation of the Commission. 

Upon additional inquiry it appeared to the Commission that the 
principle of readjustment set forth in the decision had not been applied 
to as great an extent as it could be without prejudice to the rights of 
any of the interested carriers, and that justice to Milwaukee required 
some further modification of the existing differentials against that city. 
A conference between the carriers, the Milwaukee and Minneapolis 
Chambers of Commerce, and the Great Northern Railway Company ~ 
and Sioux City & Northern Railroad Company, carriers directly 
interested, though not defendants in the proceeding, was agreed upon 
and held. At such conference the carriers referred the adjustment to 
the two chambers of commerce, and they agreed that the differential 
basis determined by the Commission should be applied; but at least 
one of the roads declined to make the changes recommended by both 
of the affected cities, and this has operated to prevent the further read- 
justment which was found practicable by the Commission at the sup- — 
plementary hearing. 

The institution of a proceeding in court to enforce the order in this 
case is under consideration, As elsewhere indicated in this report, that 
_ course is plainly attended with the following conditions: The limited 
powers of the Commission only enabled it to prohibit the existing rates 
to Milwaukee and to, merely recommend readjustment of charges in the 
manner set forth in the decision, and carriers are at liberty under the 
statute to reduce any of their rates at will. Therefore, while the court 
might uphold the order, with the possible result of complete compliance 
by the Milwaukee carriers, it probably could not prevent roads running 
to Minneapolis, but not to Milwaukee, from reducing rates between their 
grain-shipping stations and Minneapolis as fast as the Milwaukee roads 
should reduce them from those stations to that city. 

The case of the New York Produce Exchangé was brought for the 
purpose of having certain freight differentials from the West to the 
astern seaboard abolished. The complaint was confined to grain, flour, — 
‘ and provisions, and the testimony was mainly directed to differentials 
against New York of 2 cents in favor of Philadelphia and 3 cents in 
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favor of Baltimore. These differentials were approved in 1882 by an 
advisory commission or board of arbitration composed of Thomas M. 
Cooley, -E. B. Washburne, and Allen G. Thurman, and they have since 
remained in effect. The Joint Traffic Association agreement. became 
effective January 1, 1896; and the complainant claimed that under 
maintenance of these differential rates by the railway association the 
receipts at New York had greatly diminished. The Exchange relied 
largely upon comparison of exports in 1896 with those of other years. 

It seemed clear, however, that any deduction from comparison of a 
Single year with any other year would probably be misleading, and 
tables showing the volume of traffic through the different ports for the 
years 1878 to 1896, inclusive, were also considered. Commercial organi- 
zations of Baltimore, Philadelphia, and Boston intervened in opposi- 
tion to the complaint, and the case was earnestly contested on all sides. 
The question was whether these differentials subjected New York to 
undue prejudice or resulted in any wrongful preference of the other 
ports. In stating its conclusions and before deciding the main ques- 
tion involved in the case, the Commission made the following rulings: 
Whether railway companies act wisely or unwisely, fairly or unfairly, 
between themselves in forming lines, fixing rates, or establishing differ- 
entials is not for the Commission to determine; its jurisdiction is con- 
fined to inquiring whether the situation which the carriers have created 
is in violation of the act to regulate commerce. Nor are such compa- 
nies prohibited by section 3 of the act from preferring one locality over 
another unless the preference is undue or unreasonable, but a prefer- 
ence which is without legitimate excuse is in and of itself undue and 
- unreasonable. Under the decisions of the United States Supreme 
Court in the Troy Case and the Import Rate Case, railway competition 
may, but it does not necessarily, justify a preference to a particular 
locality or commodity; and therefore, granting that discrimination 
- against a locality which is based on such competition is excusable in 
theory, the question still remains whether, under the third section, it is 
undue or unreasonable; and that question is one of: fact in each case. 
Carriers frequently disregard distance in making their rates, and they 
may lawfully do so under some circumstances, but distance should be 
regarded whenever possible, and no previous decision of the Commis- 
sion is authority for a ruling that a carrier may be compelled to disre- 
gard it for the purpose of placing two communities upon a commercial 
— equality. 

Applying the law as thus construed to the facts in this case, the 
Commission held that the differentials were legitimately based upon 
the competitive relations of the carriers; that it did not appear from 
the record that the carriers had exceeded the limit within which they 
were free to determine for themselves, and accordingly that the differ- 
entials complained of were not shown to result in unlawful preference 
or advantage to Philadelphia or Baltimore over the city of New York. 
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While there was much in the case to induce a different conclusion, it 
could not be affirmed with certainty that the differentials were wrong. 
Their effect, as exhibited through a long series of years, was con- 
sidered, and it was impossible to say that they had exercised any 
untoward or unnatural influence upon the traffic. | 

The lines which extend to the port of New York are numerous, pow- 
erful, and aggressive, and it was difficult to believe that those lines 
would ever suffer any great or permanent injury to the commerce of 
that port when in permitting that they must submit to a depletion of 
their own revenues. ‘It might happen,” said the Commission, ‘ that 
some combination of these lines, for the purpose of promoting their 
interest at some other point, would sacrifice the port of New York, or 
that for the purpose of promoting their interests as to some other kind 
of traffic they would sacrifice this particular traffic. If anything of 
that sort were apparent, if there seemed to be anything arbitrary, any- 
thing unreasonable, any undue preference against this locality or this 
species of traffic, it would be our duty to correct it. But there is noth- 
ing of that kind, and we can dono better than to leave this matter 
where competition has left it.” 

In the case brought by the Listman Mill Company it appeared that 
the object of the complainant was to directly or indirectly secure the 
discontinuance of a charge for milling in transit at La Crosse of 24 
cents above through wheat rates from points on the Southern Minne- 
sota division of the Chicago, Milwaukee & St. Paul Railway to Mail- 
waukee or Chicago. The milling in transit practice itself was not 
claimed to be illegal; on the contrary, the complaining company 
contended in substance that the benefits which resulted from the - 
privilege were practically, or in large measure, denied through the 
imposition of the 25 cents additional charge at La Crosse. The milling 
in transit rates at La Crosse were compared with grain rates to and 
- flour rates from Minneapolis and with the through wheat rates to Mil- 
waukee. These milling rates at La Crosse, as related to the carrier’s 
through wheat rates via La Crosse, or as affecting the competitive 
relations of the complaining La Crosse miller with millers at Mil- 
waukee, were not found unjust or otherwise unlawful. 

As to that branch of the case which involved comparison of rates 
through La Crosse with those to and from Minneapolis, the situation 
appeared to be as follows: La Crosse is on a direct route to Milwaukee 
or Chicago from points on the Southern Minnesota division of the 
Chicago, Milwaukee & St. Paul Railway and Minneapolis is not, but 
the short line distances from points on that division are considerably 
less to Minneapolis than to La Crosse. The carrier’s charges on wheat 
from points on that division to La Crosse and Minneapolis were the 
same, and its rates on flour from those cities were also the same; but 
La.Crosse had milling or transit rates which were less than the sum of 
such locals, while at Minneapolis shipments to and from the mills were 
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made under the established in and out charges. The transit rates at 
La Crosse on wheat from points on the Southern Minnesota division to 
Milwaukee or Chicago bore the same relation to wheat rates from such 
points that the carrier’s rates on wheat in and flour out of Minneapolis 
bore to the grain rates from points on its more northerly Hastings and 
Dakota division. 

Any alteration in the carrier’s flour rates from Minneapolis was fol- 
lowed by corresponding change in the transit rates at La Crosse. The 
Commission said, in its conclusions, that through grain rates were made 
the basis of milling rates at both cities, and any temporary departure 
from this rule at Minneapolis resulted in a corresponding concession to 
La Crosse, and it followed that if the relation of aggregate milling rates 
was wrong, the adjustment of through rates on grain must also be 
improper. The relations of the grain rates to or through La Crosse 
and Minneapolis were not challenged in the controversy. The Com- 
mission was unable to discover in the record of this case any convincing 
‘proof or indication that the milling rates fixed by the carrier, or the 
relations of those rates with those established by it for Minneapolis, 
resulted in undue prejudice to La Crosse or the complaining miller in 
that city. But this conclusion referred solely to the prevailing rate 
adjustment. Whether any wrongful prejudice resulted to complainant 
under enforcement of the transit system at La Crosse and the charging 
of established in-and-out rates at Minneapolis was another question, 
which was not distinctly presented by the pleadings or made the subject 
of special inquiry in the case. The Commission said: 

If complainant has been placed at disadvantage because established rates have 
not been observed, and competing millers at Minneapolis or elsewhere have had 
their shipments carried for less than published tariffs, the remedy lies in the enforce- 
ment of the criminal laws and not in a proceeding to change or correct the tariff 
charges. The present inquiry is directed to the relative justice of the rates filed and 
published, and assumes that those rates are actually charged in all cases. ~ * * 
If any prejudice results to complainant from the circumstance that Minneapolis has 
an in-and-out rate, while La Crosse has only a milling-in-transit privilege, that aspect 
of the situation will be open to further inquiry, and nothing now decided will pre- 
clude its consideration. 

In Brockway et al. v. Ulster & Delaware Railroad Company et al. 
the petitioners alleged error in that part of the decision and order in 
Milk Producers’ Protective Association v. Delaware, Lackawanna & 
Western Railroad Company et al. (7 I. C. C. Rep., 92) which authorized 
a line composed of the Ulster & Delaware and West Shore railroads 
to charge fourth-group rates on milk and cream shipped to Weehawken, 
N. J., from stations on the Ulster and Delaware which would other- 
wise take the lower rates ordered in that case for third-group distances 
over other lines, such exception having been granted by the Commis- 
sion on account of unusually difficult grades over the Catskill Moun- 
tains and the further fact that all of the milk carried by this road was 
gathered beyond the mountains at distances of 132 to 175 miles from 
the Weehawken terminal. 
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The petitioners alleged that while the lower third-group rates were 
enforced from stations on the other roads equidistant from the terminal, 
the higher fourth-group rates from milk stations on the Ulster & Del- 
aware were not warranted by actual conditions, and were subjecting 
them and all other milk producers and shippers on that road to wrong- 
ful prejudice and disadvantage and affording undue preference to pro- 
ducers and shippers occupying like situation in respect to distance from 
milk terminals on the other roads. It was developed in this and the 
original milk case that the Ulster & Delaware was the only milk- 
carrying road west of the Hudson River which gathered all of its milk 
within the common third-group distance of 100 to 190 miles from the 
delivering terminal and hauled it and the returning cars and empty cans 
over a mountain grade which for about 3 miles on either side of the 
apex is from 142 to 153 feet to the mile. The Commission held that 
there was no material error in the original decision, and that the peti- 
tions should be dismissed. 

In the Calloway Case greater freight charges from New Orleans to — 
La Grange, Ga., than from New Orleans through La Grange to Hogans- 
ville, Newnan, Palmetto, or Fairburn were found to be in violation of 
the fourth section. These longer-distance stations are nearer than La 
Grange to Atlanta, and to them, as well as to La Grange, the rates from 
New Orleans were combinations of a so-called competitive rate to 
Atlanta and the local rates back from Atlanta to the respective destina- 
tions. Under this plan of rate-making the rates from New Orleans to 
the longer-distance points mentioned were lower than to La Grange, 
according to the difference between the local rates from Atlanta to those 
points and LaGrange. Of course, the freights were not actually carried 
past these intermediate destinations to Atlanta and hauled back to such 
stations for delivery. The goods were shown to have been carried only 
over the actual distance from New Orleans to La Grange, Hogansville, 
Newnan, Palmetto, and Fairburn, though under the rates in force for 
such direct delivery the goods could have been shipped to and delivered 
at Atlanta and then reshipped back over the line to and delivered at 
the intermediate stations without any additional charge. 

The defendants have the short line between New Orleans and Atlanta, 
and the competition of other lines from New Orleans or other markets 
had not forced down the New Orleans-Atlanta rates below a reasonable 
basis; in fact, the carriers admitted that the rates to Atlanta were 
just and reasonable. The longer-distance point nearest to Atlanta was 
Fairburn, and the first-class rate from Atlanta to Fairburn was 22 
cents, equal to over 24 cents per ton per mile for the distance of 18 © 
miles. The Commission held that: “A profitable rate from New 
Orleans to Atlanta added to defendants’ apparently ample local rate 
from Atlanta to Fairburn, and the aggregate applied as the rate on 
business direct between New Orleans and Fairburn can not be found 
to have been improperly forced down to a low standard at Fairburn by 
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the existence of competitive conditions at Atlanta, whatever such con- 
ditions may be.” 

It also appeared that La Grange is served by practicable competing 
-rontes from New Orleans, and is therefore itself a competitive point 
whenever the carriers to that city may see fit to actively engage in 
competition. Applying in this case the then recent ruling of the 
United States Supreme Court in the Troy Case (168 U.S. 144), that 
railway competition may create a substantial difference in the circum- 
stances and conditions governing transportation over the longer and 
shorter distances, and must therefore be considered by the Commission 
and the courts, the Commission said: “If competition is to be deemed 
a factor on account of which carriers may deviate from the rule of the 
fourth section, then wherever such competition of controlling force by 
existing lines is practicable it must be permitted to have full sway. It 
should not be practiced to an extreme here and wholly or largely sup- 
pressed there.” 

Besides violating the fourth section, these higher rates to La Grange 
were held to work undue prejudice and preference under the third see- 
tion. The complaint did not allege that the long and short haul clause 
was violated by charges from New Orleans which were lower to Atlanta 
than to La Grange, 71 miles nearer than Atlanta to New Orleans. The 
complainant did claim, however, that such disparity in rates consti- 
tuted undue preference and prejudice under the third section, and upon 
consideration of the traffic and transportation conditions the Commis- 
sion found that this charge was also sustained. 

On the same day that the Calloway Case was decided the Commis- 
sion rendered its decision in the Fertilizer Case of the Savannah Bureau 
of Freight and Transportation. One of the questions in this case was 
whether carriers from Charleston, 8. C., to Savannah and intermediate 
points violated the long and short haul clause. It was found that 
water competition between the two cities justified greater charges to 
intermediate localities. The lines from Charleston were also charged 
with violating the fourth section by making higher rates for shorter 
than for longer distances on fertilizer destined to other points in 
Georgia. The carriers relied for justification upon the existence of rail- 
way competition at the longer-distance localities. Under the decision 
of the Supreme Court in the Troy Case, the. Commission could not 
exclude from its consideration the competition of railway carriers sub- 
ject to the act, and the facts in this case indicated that the rates to 
the more distant points were not only controlled, but absolutely fixed, 
by competitive conditions. The Commission held, therefore, that the 
higher intermediate rates involved in the case were not shown to be in 
violation of the fourth section. 

In the case brought by the Dallas Freight Bureau against the Texas 
& Pacific Railway Company and others, it appeared that the defend- 
ant carriers charged more for the transportation of freight from New 
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Orleans to Dallas, Tex., than they did from New Orleans through Dal- 
las to Kansas City, Mo. Here again the decision of the Supreme Court 
in the Troy Case was applied. The Commission decided that the cir- 
cumstances and conditions governing the transportation of freight 
articles by the defendants from New Orleans to Kansas City and to 
Dallas, an intermediate point on the same line, were rendered substan- 
tially dissimilar by the competition of carriers by water and rail from 
New Orleans to Kansas City, which controls and affects the rates, and 
that the carriers’ higher charges for the shorter distance to Dallas 
(which were conceded to be reasonable) were not in violation of section 
4 of the act to regulate commerce. It did not appear that Dallas was 
in any way injured, nor that Kansas City was in any way benefited, 
by the fact that the defendants were engaged in the transportation 
through Dallas to the more distant point. 

In this Dallas Case the Commission further explained its application 
in the Savannah Case of the decision of the Supreme Court in the Troy 
Case, as follows: : 

That case (Savannah Case), like this (Dallas Case), was tried upon the lines 
previously followed by the Commission in its interpretation of the fourth section. 
Tbe record showed that the rate by the short line to the point in question was fixed 
by the State Railroad Commission, and that the long line neither had nor could have 
any control over that rate; the higher rates to intermediate points upon the long line 
were not found to be unjust or unreasonable. There the case stopped, and upon 
these facts we held that the rates to the more distant and intermediate points were 
not made by the long line under similar circumstances and conditions. We think 
that the present case falls strictly within the rule of that case. 

The Commission further said in the Dallas Case: ‘‘ No opinion is 
expressed in this case and no opinion was intended to be expressed in 
the Savannah Case beyond that necessary to the decision of the precise 
question involved.” 

In the case of Phillips, Bailey & Co. the complaint alleged that the 
Louisville & Nashville Railroad Company violated the fourth section 
by charging more on sugar and molasses for the shorter distance from 
New Orleans to Nashville than for the longer distance over the same 
line from New Orleans through Nashville to Louisville; and that any 
charge for the transportation of sugar and molasses from New Orleans 
to Nashville which was higher than or even as high as the rates in 
force on those commodities from New Orleans to Louisville, whether 
the transportation was by the line through Nashville or by any of the 
various defendant lines to Louisville and Nashville, was in violation of 
the undue-preference clause of the law. The rates to Nashville were 
also claimed to be unreasonable and unjust under the first section. 

With reference to the competition of Nashville and Louisville, it was 
held that where the merchants of two localities compete for business 
in the same territory, discrimination in rates in favor of the one and 
against the other locality necessarily gives the former an advantage - 
and works a prejudice to the latter in that competition; and that the 
exaction of as high rates for a shorter haul as for a longer haul over 
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the same line in the same direction, the shorter being included within 
the longer, is itself a discrimination, and, if not justified by a sub- 
Stantial dissimilarity of circumstances and conditions, is an unjust 
discrimination. As to the competition of the carrying lines, the Com- 
mission, following the Supreme Court in the Troy Case, ruled that the 
. mere fact of competition, no matter what its character or extent, does 
not necessarily relieve carriers from the restraints of the third, and 
fourth sections of the act. It was also held that the burden is upon 
the carrier in all cases where a departure from the rule of the law is 
proved, to show clearly that the departure is justified, and it is not 
sufficient to raise a mere doubt. ‘Whether the circumstances and 
conditions of carriage,” said the Commission, ‘“‘have been substan- 
tially similar or otherwise are questions of fact depending on the mat- 
ters proved in each case.” 

A feature of this case was the existence at both Nashville and Louis- 
ville of water competition for traffic from New Orleans. The carriers 
claimed, however, that the competition by river was much more severe 
at Louisville than at Nashville, but there was no positive or express 
proof to that effect, and the Commission was left to infer that the 
river competition was stronger to Louisville than to Nashville from the 
fact that cargoes by boat from New Orleans to Louisville were carried 
through without transfer, while traffic from New Orleans to Nashville 
was transferred at Paducah, and from the further fact that the Ohio 
(which passes Louisville) is a larger river than the Cumberland (which 
passes Nashville), and is therefore open to navigation a greater portion 
of the year. The most that could be claimed as to the evidence in the 
case relating to competition at Louisville was that it might justify as 
low rates for the 185 miles longer haul to Louisville as those which 
were charged to Nashville. The Commission said: ‘‘This itself is a 
large discrimination, and may be making a greater allowance for the 
dissimilarity of conditions than is justified, the excess of the Louisville 
over the Nashville haul, 185 miles, being about 30 per cent of the entire 
distance to Nashville.” 

For most of the time since the act took effect on April 5, 1887, the 
carriers had the same published rates in force from New Orleans to 
both cities, and at the time of the decision the disparity against Nash- 
ville in rates on carload shipments was less than it was at the time of 
the complaint, and on less than carloads Nashville rates had been 
made lower than those in force to Louisville. 

The Commission decided that while it might be in that case that as 
high rates on sugar and molasses for the shorter haul from New Orleans 
to Nashville than for the longer hauls to Louisville were justified, the 
evidence did not show such a substantial dissimilarity of circumstances 
and conditions as would authorize higher rates on such transportation 
to Nashville than those charged to Louisville. An order forbidding 
the exaction of any higher rates on these commodities to Nashville than 
to Louisville was issued. 


A? REPORT OF INTERSTATE COMMERCE COMMISSION. 


During the pendency of the Montell Case the defendant carriers cor- 
rected a greater charge on coal in carloads from Cumberland, Md., to 
North Garden, Va., than from the same point of shipment for the longer 
distance over the same line to Lynchburg, Va., by increasing the Lynch- 
burg rate so as to make it equal the rate in force to North Garden. 
That portion of the complaint having been satisfied, no order in that 
respect was required. 

The relief from the operation of the fourth section in respect of pas- 
senger transportation, in either direction, between Eastern points and 
the Kootenai mining district of British Columbia, which was granted 
in March, 1897, to the Great Northern Railway Company and various 
other American lines, and later on continued in force until December 
ol, 1897, was further extended for one year on January 1, 1898. As 
stated on page 101 of the Eleventh Annual Report of the Commission, 
this relief was granted on account of competition by the Canadian 
Pacific Railway Company. ? 

On February 16, 1898, the Great Northern and other American lines 
were granted a similar order of relief under the fourth section as to the 
transportation of passengers, in each direction, between points in the 
province of Manitoba and contiguous territory and points on the Detroit 
and St. Clair rivers, and easterly thereof in Canada and that portion 
of New England reached directly by the Grand Trunk Railway. This 
relieving order expired January 1, 1899. 

A few days later the Atchison, Topeka & Santa Fe and numerous 
other American carriers applied for, and by order entered February 24, 
were granted, authority to meet the competitive passenger rates of the 
Canadian Pacific on traffic to and from the Klondike region, Pacific 
coast cities, St. Paul, Minn., Boston, Mass., and other eastern points. 
The effect of this order was to permit the American carriers to meet 
the competition of the Canadian road wherever it existed, though they 
were not allowed in any case to make a lower rate than has been pre- 
viously made by the Canadian line. The Commission said: ‘ Ordi- 
narily in making an order of this kind the points between which the 
lower rate for the longer distance may be charged are specified. In this 
case that is impossible, since the Canadian Pacific, under the peculiar 
method which it adopts, may go to any point in the United States.” 
The Canadian Pacific had greatly reduced passenger fares currently 
in effect on the traffic involved without the concurrence of its connect- 
ing American lines, and it made such reduced rates effective by includ- 
ing therein the separately established rates of such connecting lines. 
The rates had actually been made by the Canadian road and they must 
be met by the American roads, and the Commission believed that if the 
American lines rested under any disadvantage by virtue of the act to 
regulate commerce that disadvantage should be removed in so far as the 
Commission had power to remove it, provided it could be done without 
injury to the public. 
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The matter of alleged passenger rate disturbances by the Canadian 
Pacific Railway Company, in which the Commission filed‘a report and 
opinion on August 31, involved the propriety of differential passenger 
rates between eastern points and the Pacific coast in favor of the Ca- 
nadian Pacific and against the American lines. For six months or more 
these Canadian and American roads had been engaged in a passenger- 
rate war between such points, and also between St. Paul and other 
localities and points on the Pacific coast. The contest arose from the 
refusal of the American lines to continue allowing the Canadian Pacific 
a differential basis under which fares from the east to Pacific coast 
points by that route had been less than those over the American lines 
by $7.50 on first-class and $5 on second-class business. Very large 
reductions in passenger rates were made during this rate war. For 
instance, the Canadian Pacific reduced the first-class fare from Boston 
to Seattle first from $71.75 to $40, and then on March 10 to $35. 

The latter reduction was made after the Commission had suspended 
the long and short haul clause to enable the American lines to meet the 
rates made by the Canadian Pacific on Klondike and other transconti- 
nental passenger traffic. Besides the relieving order as to trans- 
continental business above referred to, the Commission had, because 
of Canadian Pacific competition, also suspended the long and short 
haul clause for American lines on business to and from the Kootenai 
mining district, in British Columbia, and upon traffic between the Prov- 
inces of Quebec and Ontario and the Province of Manitoba. 

It appeared during the investigation that the first agreement for a 
differential in favor of the Canadian Pacific was made in 1888, when 
the Trans-Continental Association was formed. The Great Northern 
Railway Company, having become a transcontinental line in 1893, made 
large reductions in passenger rates from St. Paul to the Pacific coast, 
and subsequently agreed to give the Canadian Pacific an all-rail con- 
nection to Seattle, Tacoma, and Portland, in return for which the 

Canadian Pacific differentials through St. Paul were waived and the 
Great Northern obtained train service to Vancouver. 
The differentials were, however, continued on the Canadian Pacific 
main line until after the United States Supreme Court decided the 
Trans-Missouri Freight Association Case under the antitrust law. 
Thereupon the then existing Trans-Continental Association was dis- 
solved. The Klondike travel soon after assumed considerable volume, 
and the Canadian Pacific found upon inquiry that tickets were being 
sold by the American lines at from $10 to $15 less than their tariff 
rates. The concessions were made through increased commissions 
allowed to ticket agents. The American lines asserted that the Cana- 
dian Pacific had also cut the rates, but insisted that this was not mate- 
rial to the investigation, as the differential was the real matter at issue. 
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The Canadian Pacific offered to arbitrate the differential question, 
provided the old rates should first be restored, but this was during the 
heavy Klondike business, and the American lines refused. It subse- 
quently renewed the offer without any condition, and this, with the 
exception of the Great Northern, the American roads were inclined to 
accept, but they afterwards came around to the Great Northern view. 
The Commission was unable to find in the testimony anything out- 
rageous in the conduct of the Canadian Pacific in this matter. The 
Commission said that there might be reasons why this particular differ- 
ential should never have been granted, but in insisting upon it the 
Canadian Pacific simply claimed what numerous American lines had 
claimed and what many were enjoying. Whatever induced that com- 
pany to openly reduce its rates, the Great Northern and Northern 
Pacific, its chief competitors, had cut their rates in willful violation of 
the law, and thereby not only abolished the differential but took a sub- 
stantial differential for themselves. If the American lines deemed 
the differential unwarranted, they should have published a rate which 
ignored it. Neither did the Commission see anything radically wrong 
in the attitude of the Canadian Pacific respecting the settlement of 
this question. Its proposition to arbitrate was not unfair. On the 
other hand, the Commission disclaimed any intention to criticise the 
Great Northern for refusing to arbitrate. 

In view of the aid granted to the American roads by suspension of 
the long and short haul clause and the request for its continuance, the 
Commission found it necessary to determine whether the claim for a 
differential was just, and said that all along this had been the real 
source of contention between the parties. The claim made in behalf 
of the American roads that no Canadian road was entitled to a differ- 
ential under any American line on any American business did not seem 
tenable, even from the standpoint of the American lines, as some Oana- 
dian roads, notably the Grand Trunk, are worked in close connection — 
with American lines. Besides, the public interest in the reduced rates 
caused by competition was not to be ignored, and the application of a 
rule that Canadian roads should in no case charge less than American 
roads would perhaps go far toward destroying the benefits of Canadian 
competition. 

Whether or not Canadian roads should be allowed to participate at 
all in the carrying trade of the United States was a much broader and > 
an altogether different question. The Commission said: ‘‘The will of 
this nation, aS expressed in the acts of Congress, does admit them to 
such participation, and whether or not this is wise or the reverse is for 
the consideration of Congress, or of the treaty-making power. This is 
one of the subjects which come before the Commission already appointed 
and about to begin its sessions for the purpose of settling various mat- 
ters at issue between this country and the Dominion of Canada.” 

The distance between New York and San Francisco via the Canadian 
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Pacific is about 4,000 miles, as against 3,000 by the direct American 
routes, and it was not apparent that the Canadian Pacific had any 
business with the passenger traffic between those points. That com- 
pany did not, however, seriously contend for a concession on San Fran- 
cisco business; its real claim was that the differential should be applied 
to Portland and points north on the Pacific coast and upon the Atlantic 
coast to eastern Canada, New England, and the State of New York. 
While it was plain that between those sections the Canadian Paeitic is 
a natural and feasible route, and should be treated as a competing line, 
the claim of the Canadian Pacific that it should have a differential on 
account of longer time consumed was found to have but little force. 
The Canadian Pacific time via St. Paul compared not unfavorably with 
that consumed by the American lines, especially from New England. 
Its time by the way of St. Paul was much better than over its main 
line, but the presumption was that it could make as fast time over the 
latter route. A railroad should not create a disability for the sake of 
obtaining a differential. — 

Every other consideration except that of time was against the granting 
of the differential in favor of the Canadian road, Its imperfect physical 
conditions and lack of connections had all been changed. Of all the 
competing lines the tracks of the Canadian Paciiic alone had been 
made to extend from ocean to ocean. Its roadbed and equipment had 
been made equal to any. It had railroad connection with Seattle, 
Tacoma, and Portland. It ran through cars from Boston and Mon- 
treal. It had steamship connection to Asia by its own steamers. It 
was doubtfulif the name of any of its rivals, perhaps of any American 
railroad, was more generally known throughout the civilized world 
than that of the Canadian Pacific. When the differential was first 
granted business to Pacific coast points went largely to San Francisco. 
Practically none went north of Vancouver, and it was largely in con- 
sideration of that fact that the differential was then allowed. But it 
had since become the direct line for a large portion of this traffic. In 
location, distance, construction, equipment, through car service, repu- 
tation, facilities for obtaining business, and scenic attractions the 
Canadian Pacific would not for a moment admit its inferiority to either 
of the others. 

Again, the use of differentials was almost exclusively confined to 
trunk-line territory and rates made in combination therewith. There 
were no differential passenger rates in force west of Chicago. The 
Great Northern, for instance, was at a disadvantage as compared with 
the Northern Pacific in the matter of obtaining an equal proportion of 
passenger traffic, yet the Great Northern asked for no differential. 

The Commission said that ‘‘no line, American or Canadian, should 
insist upon a differential unless it is at a manifest disadvantage.” This 
seemed especially true of the Canadian Pacific, a Canadian institution 
built largely by Government aid and for Government purposes. ‘If it 
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comes into the United States to compete for traffic between United 
States points it should be content to operate upon the same terms as 
its American competitors, unless those terms are clearly unjust or 
unreasonable. It should not insist upon a different order of things 
here unless it can make its title to the demand clear beyond all 
question.” 

The Canadian Pacific appeared, however, to be entitled to make as 
low a rate on this transcontinental business as was allowed to any 
American line under the differentials in force in eastern territory. 

‘It must be distinctly understood, however,” said the Commission, 
“that we do not recommend the settlement of this controversy by the 
making of any agreement, involving arbitration or otherwise, which is 
in violation of the antitrust law as interpreted by the Supreme Court 
of the United States. Such features of the past or future history of 
this controversy aS may, in our judgment, render appropriate any 
statement or recommendation to Congress will be presented in our 
annual report to that body. So far as our official action can affect the 
matter, we conceive that we ought not at present to rescind the sus- 
pension orders heretofore made; but if the difficulty should be adjusted 
in accordance with the views above expressed it may become our duty 
to revoke the permission granted by those orders.” 

The ruling of the Commission was accepted by the Canadian Pacific, 
that carrier abandoning its claim for a passenger rate differential, and 
the ruinously low charges in force during the contest were withdrawn 
by the carriers. 

UNJUST DISCRIMINATION. 


Unjust discrimination, as forbidden by section 2 of the act, was 
involved in two cases. In one, the Milwaukee Chamber of Commerce 
case, it was held that charging a higher rate on wheat than on flour 
for the same distance and over the same line was unjust discrimination, 
and the carriers were required to desist from the unlawful practice. 

The other proceeding was entitled ‘‘American Warehousemen’s Asso- 
ciation v. Illinois Central Railroad Company et al.,” and known as 
“the free storage case.” Providing storage of freights free or at 
nominal rates at competitive points had developed into a custom on 
many of the carrying lines, and this was done generally in disregard of 
rules and regulations in published tariffs requiring the prompt removal 
of goods from cars and freight sheds. The storage of flour at Hastern 
points was practically the only commodity for which storage regula- 
tions were established, filed, and published in the manner required by 
law. 

Practices incidental to free storage were the distribution of freight 
in part lots and the reconsignment of goods upon orders issued by 
shippers. The warehousemen’s association complained that this re- 
sulted in serious damage to its members and to shippers from whom 
the privilege was withheld, and practically all of the larger lines were 
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named as defendants in the petition. There was some doubt whether 
the complaining association, composed of warehousemen and forwarders 
who were not shippers, was entitled to bring the proceeding. But the 
association also alleged in its petition that the carriers failed to include 
in published rate schedules all their terminal regulations which affect 
compensation for the receiving, forwarding, handling, and delivery of 
freight, and that they further failed to adhere to rules and regulations 
which were specified in the rate schedules. On this point the Commis- 
sion held that: ‘‘Where, as in this case, such violation of plain public 
duty is alleged to result from special privileges which have become 
common on many important lines, complaint to the Commission is not 
inappropriate, and any person or association is entitled to bring and 
maintain the proceeding.” 

The Commission also said that its conclusion in this respect was forti- 
fied by the opinion that the investigation should be made the basis for 
a general order concerning the publication and filing of rules or regula- 
tions covering the practices in question. ‘The effects which flowed from 
the practice as carried on by the carriers are indicated in the following 
extracts from the opinion: 


This exceptional privilege of storage is granted in various ways. Not all of them 
are plainly described in testimony, nor is the resulting advantage to shippers fully 
shown. One method is for a shipper to send a carload freight to a specified destina- 
tion consigned to his order. By arrangement with the carrier the freight is kept in 
the car, freight house, or some warehouse which the carrier controls, or in which it 
has an interest, and upon orders of the shipper or his representative, issued from 
time to time, the freight is delivered in small lots by the carrier or warehouse agent 
to designated persons. These persons are the actual consignees, and the shipper is 
enabled by this means to avoid paying the higher less than carload rate on the 
several small consignments and also to reap various other advantages generally 
referred to above. Agents of the railway or its warehouse often act as forwarding 
agents for the shipper, and upon his order part lots of consignments held in store 
are reshipped by such agents to various local destinations on the same or other lines. 
In some cases a charge is made for storage, and inothersnot. Ifthere is it diminishes 
the shipper’s advantage to that extent. 

Such special facilities of storage, handling, cartage, distribution, and reshipment 
of less quantities, afforded either without charge or at extremely low compensation 
for the aggregate service, amount approximately, if not substantially, to providing 
the shipper with branch business houses in large cities. As a rule none of them is 
essential to known and well-defined services involved in receiving a particular ship- 
ment, carying it to destination, and in due course actually delivering it to a bona 
jide consignee, who may either be the shipper, his assignee, or some other person 
designated as consignee at the time of shipment. Affording any such additional 
facility to a shipper without charge or at less than its full cost or value necessarily 
diminishes the business expense of that shipper, and results in affecting the aggre- 
gate charge made against him for transportation as certainly as if such transporta- 
tion charge were actually reduced when collected. To the shipper, the extent of 
such reduction in transportation cost is represented by the value to him of the 
additional privilege so allowed. To the carrier the extent of such reduction in its 
compensation is measured by the cost to it of maintaining the special practice. 
Although the carrier may exact its own full cost for rendering or providing the 
special or additional service, or indirectly obtain full recompense for its necessary 
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outlay in that respect, if the special service be in any manner withheld from some 
shippers while freely provided for others, there still results a discrimination inyoly- 
ing damage to the excluded shipper whenever the value of the service to the shipper 
exceeds the carrier’s charge therefor. 


In its conclusions the Commission said: 


The function of the carrier is to receive, transport, and deliver. As arule it can 
only be forced into the position of warehouseman through lack of diligence on the 
part ot the consignee in the removal of his property. With no general duty to act 
as a warehouseman for indefinite periods in connection with its primary obligations 
as a common carrier, it can not assume to provide shippers with valuable warehouse 
facilities which are not essential to its business as a carrier without furnishing them 
for all shippers at all times and upon the same terms, and notifying the public thereof 
in the manner provided by law. Distributing consignments in part lots to differen 
subsequently designated persons, reshipping upon shipper’s order parts of consign- 
ments held in store, suspending collection of charges for use of cars beyond specified 
reasonable periods of time after such cars have been placed for loading and unload- 
‘jing by shippers or consignees, and all kindred concessions, come within the same 
requirements of impartiality and publication. 


The object of the sixth section, which requires the publication of 
transportation and terminal charges and any rules or regulations 
which in any wise affect or determine any part or the aggregate of 
such charges, is to secure to the public an opportunity of knowing 
the rates charged by carriers for the services rendered; but it is of no 
possible avail, said the Commission, to state the amount of the rate 
unless the thing or things covered by that rate are also stated or known. 
Therefore “whenever any service is rendered or any privilege allowed 
beyond the ordinary receiving, transporting, and delivering of the 
property, that should appear upon the schedule.” An order to that 
effect was issued. This order was not confined to the particular case 
nor to the defendant carriers therein. It was a general order directed 
_to all carriers subject to the statute. 


COURT DECISIONS. 


THE JOINT TRAFFIC ASSOCIATION CASE. 


In this case the Supreme Court decided, on October 24, that the 
agreement constituting the Joint Traffic Association was in violation 
of the anti-trust act of July 2, 1890 (171 U. S., 505). The case was. 
instituted by the Attorney-General on January 8, 1896, upon request 
made by this Commission on December 26, 1895. In that request the 
Commission stated its belief that the contract, which was to become 
operative on January 1 following, could not be carried into effect 
without violating provisions of the act to regulate commerce. In the 
bill of complaint, filed in the United States circuit court for the south- 
ern district of New York, the agreement was alleged to be in violation 
of the antitrust law and also to provide for a combination or pool in 
disregard of provisions in the act to regulate commerce. The suit was 
brought against the Traffic Association and the 32 railroad companies 
which were members of the organization. 
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The circuit court held (contrary to U. S. v. Mo. Pac. Ry. Co., 65 Fed. 
Rep., 903) that there was no authority for the maintenance of a ete 
ing in equity in the name of the United States to restrain violations of 
the act to regulate commerce, and that if its ruling in that respect 
should be erroneous, the provisions in the agreement for just and pro- 
portional division of traffic among the carriers, or for reasonable, equal, 
or proportional rates for each carrier, did not constitute the pooling of 
freights or division of earnings forbidden by section 5 of that statute. 
The circuit court further held that the antitrust law applied to rail- 
roads, but that no unlawful restraint upon commerce was provided for 
in the agreement. The bill was accordingly dismissed, and this judg- 
ment was affirmed by the United States circuit court of appeals, sitting 
in New York City, on March 19, 1897, three days before the United 
States Supreme Court rendered its decision in the Trans-Missouri Asso- 
ciation Case, to the effect that the agreement constituting that railway 
association was in conflict with the antitrust law. There was no writ- 
ten opinion in the circuit court of appeals. 

During the pendency of this case in the Supreme Court an applica- 
tion for rehearing was presented to that court in the Trans-Missouri — 
Case. A majority of the court again arrived at the conclusion which 
it first announced, and the application was denied. ‘And now for the 
third time,” says the court in the Joint Traffic Association Case, ‘the 
Same arguments are employed, and the court is again asked to recant 
its former opinion and to decide the same question in direct opposition 
to the conclusion arrived at in the Trans-Missouri Case.” ‘The opinion 
further states that it was scarcely to be assumed that such a result 
could be secured by the presentation for the third time of the same 
arguments which had twice before been unsuccessfully urged upon the 


attention of the court. 
Nothwithstanding the sweeping ruling of the Supreme Court in the 


Trans-Missouri Case—that any agreement between competing railroad 
- companies for the maintenance of rates is unlawful—a period of one 
year and seven months elapsed after that decision before the Joint 
Traffic Association agreement, which expressly declared that its pur- 
pose was the maintenance of rates, was held by the Supreme Court to 
be illegal. This was caused by the decisions favorable to the associa- 
tion in the circuit court and circuit court of appeals prior to the Trans- 
Missouri decision by the Supreme Court, the necessary appeal by the 
Government to the Supreme Court, and the action had in that court as 
above outlined. . 

It should be noted, however, that two questions were presented 
to the Supreme Court in the Joint Traffic Case which were not open to 
consideration in the Trans-Missouri Case. These were, first, whether 
the joint traffic agreement actually prevented its members from indul- 
ging in rate competition; and second, whether the antitrust law was a 
- constitutional enactment. Still another question, and the one which 
) H. Doe. 141——4 
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prompted the Commission to request the institution of the proceeding, 
was whether the agreement violated the fifth section of the act to 
regulate commerce; and this had been determined in the negative by 
the circuit court. This question was therefore plainly presented by the 
record, but the force of the argument in the Supreme Court on both sides 
was devoted to the questions arising under the antitrust law, and more- 
over, if observance of agreed rates on competitive traffic should be held 
prohibited by that statute, it was obvious that pooling the traffic or 
dividing the earnings therefrom could not be legally practiced. The 
court having concluded that the agreement was unlawful under the 
antitrust law, apparently took this view, and deemed it unnecessary to 
determine or discuss the application of the act to regulate commerce. 

The carriers contended that the two agreements were essentially 
different, because under the Joint Traffic agreement a member of the 
association was not bound to conform to rates fixed by the board of 
managers, but could deviate from such rates whenever its board of 
directors should pass a resolution to that effect. But the agreement 
also provided that such individual rates were not to take effect until 
thirty days after service of a copy of the resolution on the board of 
managers of the association, and the managers were to “act promptly 
for the protection of the rics hereto.” The court said that a com- 
pany desirous of deviating from the agreed rates was at once con- 
fronted with the probability of a war between itself on the one side 
and the whole association on the other, and competition would be pre- 
vented by fear of the united competition of the association against the 
particular members. 

The effect of the agreement was to prevent any competition between 
the parties to it for the whole time of its existence, and it was “ prob- 
ably as effective in that way as would be a provision in the agreement 
prohibiting in terms any competition whatever.” ‘Thereupon the 
Supreme Court held that the natural and direct effect of the Joint 
Traftic and Trans-Missouri agreements was the same—to maintain 
rates at a higher level than would otherwise prevail—and that the 
differences between them were not sufficiently important or material 
to call for different judgments in the two cases on any such ground. 

Upon the question as to the constitutionality of the antitrust act, the 
court observed that not one of the many able railway counsel in the 
Trans-Missouri case had raised an objection of such conclusive charac- 
ter, and that this strongly indicated that the reasons showing the 
invalidity of the act did not lie upon the surface. The question, as 
shortly stated in the opinion, was: Has not Congress with regard to 
interstate commerce and in the course of regulating it, in the case of 
railroad corporations, the power to say that no contract or combination — 
shall be legal which shall restrain trade and commerce by shutting out 
the operation of the general law of competition? The court referred 
to the fact that the business of a railroad corporation is of a public 
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nature requiring a public franchise, and its performance involves to 
a certain extent a function of government; and said that where the 
erantees of this public franchise are competing railroad companies for 
interstate commerce it is competent for Congress to forbid any agree- 
ment or combination among them by means of which competition is to 
be smothered. 

Following this, the court said that ordinary freedom of contract in 
the use and management of their property did not require— 
the right to combine as one consolidated and powerful association for the purpose of 
stifling competition among themselves, and of thus keeping their rates and charges 
higher than they might otherwise be under the laws of competition. And this isso, 
even though the rates provided for in the agreement may for the time be not more 
than are reasonable. They may easily and at any time be increased. It is the com- 
bination of these large and powerful corporations, covering vast sections of terri- 
tory and influencing trade throvghout the whole extent thereof, and acting as one 
body in all the matters over which the combination extends, that constitutes the 


alleged evil, and in regard to which, so far as the combination operates upon and 
restrains interstate commerce, Congress has power to legislate and to prohibit. 


A final point urged by counsel for the carriers was that unrestrained 
competition would terminate in the utter destruction or buying up of 
the weaker roads, after which the survivor would make the rates as 
high as possible. As to this, the opinion states that it is not only pos- 
sible but probable that good sense and integrity of purpose would pre- 
vail among the railway managers, and that, while making no agree- 
ment and entering into no combination by which the whole railroad 
interest as represented in the proceeding should act as one combined 
and consolidated body, the managers of each road might yet make 
such reasonable charges for the business done by it as the facts might 
justify. In conclusion the court said: 

An agreement of the nature of this one, which directly and effectually stifles com- 
petition, must be regarded under the statute as one in restraint of trade, notwith- 
standing there are possibilities that a restraint of trade may also follow competition 


that may be indulged in until the weaker roads are completely destroyed and the 
survivor thereafter raises rates and maintains them. 


THE NEBRASKA MAXIMUM FREIGHT-RATES CASE. 


The decision of the United States Supreme Court in this case con- 
tains the latest declaration by that tribunal concerning the matters 
which must be taken into consideration in ascertaining the reasonable- 
ness of a schedule of maximum rates prescribed for railways by a leg- 
islature or authorized commission (Smyth v. Ames, 169 U. S., 466; 
decided March 7,1898). Two other cases involving the same questions 
were heard at the same time. The three suits were brought in the 
United States circuit court on July 28, 1893, by Ames and other stock- 
holders of railways operated as parts of the Union Pacific, Chicago & 
Northwestern, and Chicago, Burlington & Quincy systems. The rail- 
way companies and the Nebraska State Board of Transportation were 
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named as defendants. The constitutionality of an act passed by the 
State legislature, taking effect August 1, 1893, and fixing ‘“‘reasonable 
maximum” freight rates to be charged by railways in Nebraska, was 
involved. The classification and maximum rates were set forth in the 
statute. 

On November 12, 1894, the circuit court granted a permanent 
restraining order and the State board took an appeal to the United 
States Supreme Court. _Under the statute the rates for traffic within 
the State were to be reduced an average of about 294 per cent. Upon 
the point that such reduced rates for Nebraska would not be lower 
than those charged by the defendant roads in the adjoining State of 
Iowa, the Supreme Court referred to the showing that the mileage 
earnings were greater in Iowa than in Nebraska, and said it concurred 
in the view of the circuit court that comparing the rates in the two 
States was of little value, unless all the elements that entered into the 
question were presented. 

The State board also contended that the reasonableness of the stat- 
utory rates was not to be determined by an inquiry whether such rates 
would leave areasonable net profit from the local business, but that the 
court should take into consideration all the interstate and domestic 
freight and passenger business of the company. The court decided 
that the reasonableness or unreasonableness of rates prescribed by a 
State for transportation wholly within its limits must be determined 
without reference to the interstate business done by the carrier or the 
profits derived from such business; and that, so far as transportation 
rates are concerned, domestic business should not be made to bear the 
losses on interstate business nor the latter the losses on domestic busi- 
ness. Following this it was observed that as the State is without 
authority over rates on the entire line it could only deal with local 
rates and make such regulations aS were necessary to give just com- 
pensation on the local business. 

On the other hand, it was contended on behalf of the carriers that— 

A railroad company is entitled to exact such charges for transportation as will 
enable it at all times not only to pay operating expenses, but also to meet the 
interest regularly accruing upon all its outstanding obligations and justify a divi- 
dend upon all its stock; and that to prohibit it from maintaining rates or charges for 
transportation adequate to all those ends will deprive it of its property without due 
process of law and deny to it the equal protection of the laws. 

The court said that this was unsound in that it practically excluded 
from consideration the fair value of the property used, omitted alto- 
gether any consideration of the right of the public to be exempt from 
unreasonable exactions, and made the interests of the corporation 
maintaining a public highway the sole test in determining whether the 
rates established by or for it are such as may be rightfully prescribed 
as between it and the public. ‘The rights of the public,” said the 
court, “would be ignored if rates for the transportation of persons or 
property on a railroad are exacted without reference to the fair value 
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of the property used for the public or the fair value of the services 
rendered, but in order simply that the corporation may meet operating 
expenses, pay the interest on its obligations, and declare a dividend to 
stockholders.” | 

On the other hand, it was observed that the corporation may not be 
required to use its property for the benefit of the public without receiv- 
ing just compensation for its services, and how such compensation may 
be ascertained and what are the necessary elements in such an dnquiry 
would always be an embarrassing question. <A turther observation in 
this connection was that each case must depend upon its special facts, 
and when a court, without assuming itself to prescribe rates, is 
required to determine whether the rates prescribed by the legislature 
for a corporation controlling a public highway are, as an entirety, so 
unjust as to destroy the value of its property for all the purposes for 
which it was acquired, its duty is to take into consideration the inter- 
ests both of the public and of the owner of the property, together with 
all other circumstances that are fairly to be considered in determining 
whether the legislature has exceeded its constitutional authority. 

It was held, however, that the basis of all calculations as to the rea- 
sonableness of railway rates must be the fair value of the property being 
used for the convenience of the public; and that, in order to ascertain 
that value, the original cost of construction, the amount expended in 
permanent improvements, the amount and market value of its bonds 
and stock, the present as compared with the original cost of construc- 
tion, the probable earning capacity of the property under particular 
rates prescribed by the statute, and the sum required to meet operating 
expenses, are all matters for consideration, and are to be given such 
weight as may be just and right in each case. To this the court added 
that there may be other matters which should be regarded in estimat- 
ing the value of the property. 

Some further light is perhaps thrown upon this main ruling in the 
opinion by a passage which immediately precedes it: 

If a corporation can not maintain such a highway and earn dividends for stock- 
holders, it is a misfortune for it and them which the Constitution does not require 
to be remedied by imposing unjust burdens upon the public. 

This decision had reference, however, to the date when the proceed- 
ing was begun in 1893, and the court recognized that it did not follow 
that the rates which were confiscatory under conditions prevailing in 
1893 would be so under those, existing in 1898, the year when this 
decision was rendered; and the State was, therefore, granted leave to 
apply to the circuit court for a dissolution of the injunction. 


THE TEXAS RAILROAD COMMISSION CASE. 


The question of what constitutes the fair value of railway property 
is also involved in the case of the Metropolitan Trust Company of New 
York against the Houston & Texas Central Railroad Company et al. 
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and nine other cases, in which the United States circuit court for the 
western district of Texas has just granted an injunction restraining the 
enforcement, during the pendency of the proceedings, of rates pre- 
scribed by ine Texas Railroad Commission. 

It appears from the decision that rates prescribed by the Texas Rail- 
road Commission under the Texas statute of April 3, 1891, were enjoined 
by that court in July, 1&92, and that such Aition of the decree was 
affirmed by the United States Supreme Court in the Reagan Case (154 
U.S., 362); that new tariffs of rates were fixed by the Commission for 
the Texas roads in August, 1894, and others have since been put in 
force from time to time by that Commission; and that these were not 
maximum rates, but those to be actually charged by the carriers. 
The bills allege, among other things, that the present rates are lower 
than those which were enjoined in the former suits, but the decision 
now rendered is not planted on that ground. 

The court based its rulings upon the case of the Houston & Texas 
Central as the one most favorable to the Commission. That road is 
bonded for $34,000 per mile of main line, and this with its stock, 
amounting to $10,000,000, nakes its capitalization $53,000 for each 
mile of main line; and the company claimed that the cost of construc- 
tion, equipment, and betterments had amounted to $62,000 per mile. 
The Texas Commission had valued the railway property at $21,000 per 
mile, and it contended that this was a fair valuation, including the . 
actual cost of reproducing the road, engineering expenses, legal counsel 
fees, and interest on the money invested during the period of construc- 
tion. After such valuation had been made the Commission notified 
the company thereof, and allowed it fifty days within which to make 
objections thereto, but the company did not make or suggest any, and 
a, statement of the valuation was thereupon filed with the secretary of 
state as required by the statute. The Commission claimed that the, 
company was thereby estopped from denying the correctness of the 
valuation so made. 

Passing this contention, the court ruled that the Commission, in esti- 
mating the value of the property, had made no allowance for its favor-_ 
able location, “in view of the advance of prosperity of the country 
through which it runs, and the increment to its value due to the settling, 
seasoning, and permanent establishment of the railways, and to the 
established business and the good will connected with its business which 
has been established through a long series of years; and all of which 
ought reasonably to be considered in fixing the value of the property 
and the capitalization upon which, at least, it is entitled to earn, and 
should pay, some returns by way of interest or dividends.” The court 
further said that the particular location of this road could not be repro- 
duced, and that it could not be appropriated by any private or quasi- 
public corporation carrier by the exercise of the State’s power of 
eminent domain; that even if the State should proceed to take this 
property to itself for public use, the location of the road could not be 
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appropriated any more than any other property right of a natural per- 
son or of a corporation could be appropriated without just compensa- 
tion; that it is, therefore, not only impracticable, but impossible, to 
reproduce this road in any just sense or according to any fair definition 
of those terms; and that a system of rates and charges that looks toa 
valuation fixed on so narrow a basis as that shown to have been adopted 
by the Commission, and so fixed as to return only a fair profit upon 
that valuation, permitting no account for betterments made necessary 
by the growth of trade, comes clearly within the provision of the four- 
teenth amendment to the Federal Constitution, which forbids that a 
State shall deprive any person of property without due process of law 
or deny any person within its jurisdiction the equal protection of the 
laws. The court also found that the estimate by the company as to the 
cost of its road and in regard to the business of the company as it 
exists today did not appear to be beyond the fair value of the property, 
as it had been shown to have been built up and constituted and to exist 
as a going business concern. 

While the company had made earnings over and above operating’ 
expenses sufficient to pay interest on the bonded indebtedness and leave 
a surplus of a few thousand dollars, it appears from the opinion that 
the Commission only permitted the company to include ordinary repairs 
and replacements under the head of operating expenses; and that an 
inefficient wooden bridge replaced by an adequate iron bridge would 
be treated as a betterment and not be permitted to figure in the returns 
as part of the operating expenses. The court found from the bill and 
cross bill that if such betterments had been allowed in the return of 
operating expenses the net revenue would not have been equal by 
several hundred thousand dollars to the interest on the bonded debt; 
and further that, the bonded indebtedness being in excess of the value 
fixed by the Commission to the extent of more than 50 per cent, the 
company had no means of providing for such betterments if not allowed 
to charge them against the gross earnings of the road. It also 
appeared that the company had never at any time paid any dividend 
upon its stock. 

The decision appears to rest upon the error found by the court in the 
Commission’s valuation and the fact that the rates were fixed by the 
Commission so as to afford only a fair return on such valuation. The 
teims “established business” and “good will” seem to be matters 
which have not heretofore been expressly mentioned as having weight 
in cases of this kind. 

EFFECT OF APPEALS FROM DECISLONS OF UNITED STATES COURTS UNDER SECTION 
16°OF THE ACT. 


The act to regulate commerce, as originally passed, provided in sec- 
tion 16 for appeals direct from the circuit courts to the Supreme Court 
of the United States in cases brought to enforce orders of the Com- 
mission, and that such appeals should not ‘‘operate to stay or supersede 
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the order of the court or the execution of any writ or process thereon.” 
This provision is still a part of the sixteenth section; but since the 
enactment of the judiciary act of March 3, 1891, which established the 
circuit court of appeals, the requirement in the act to regulate com- 
merece, that appeals should be taken direct from the circuit to the 
Supreme Court, has not been operative. Under that statute an appeal 
from the trial court must be taken to the court of appeals instead of 
to the Supreme Court. (Interstate Commerce Commission v. A., T. 
& 8. F. R. Co., 149 U.S., 264.) 

In the case of Behlmer v. Louisville & Nashville Railroad Company, 
which was brought under section 16 of the act to regulate commerce to 
enforce an order of this Commission, the United States circuit court dis- 
missed the petition. Behlmer appealed to the circuit court of appeals, 
and that court reversed the decree of the circuit court and directed that 
the order of the Commission be enforced. But an appeal was taken to 
the Supreme Court and permitted to operate as a supersedeas, and 
thereupon Behlmer applied in the Supreme Court for a ruling that the 
appeal did not have that effect. 

The question presented to the Supreme Court was whether the order 
of the circuit court of appeals in this Behlmer Case was or was not 
stayed by the appeal from that court to the Supreme Court, in view of 
the prohibition in section 16 of the act that the appeal from the circuit 
court to the Supreme Court should not operate to stay or supersede 
the order of the circuit court. The effect of the decision by the 
Supreme Court on this point was to make the order of the circuit court 
effective until the case should be finally decided by the Supreme Court, 
and this of course settles the rule in future cases (169 U.S., 644), 

The court said that the appeal to the circuit court of appeals would 
not operate to supersede the decree of the circuit court, nor would 
such decree be superseded if the case were brought to the Supreme 
Court from the circuit court of appeals, even though the judgment of 
that court were thereby superseded; and if the circuit court had 
enforced the order of the Commission and the court of appeals had 
affirmed that order the result would have been the same under an 
appeal to the Supreme Court. The court further explained by saying 
that ‘‘this application of the plain words of the statute gives the same 
effect to the appeal to this court from the intermediate court as if the 
appeal had been taken directly to this court from the circuit court.” 
In some cases where the circuit court has upheld orders of the Com- 
mission such orders have not been made effective pending the pro- 
ceedings on appeal. As to this the Supreme Court said that—‘The 
rule prescribed by the statute has necessarily not been changed by the 
omission to strictly observe it in the entry of judgment in some cases.” 


THE CASE OF THE COLORADO FUEL AND IRON COMPANY. 


In November, 1895, the Commission ordered, in a proceeding brought 
by the Colorado Fuel and Iron Company, that the Southern Pacific 
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Company and other defendant carriers should cease and desist from 
charging a rate of $1.60 per 100 pounds for the transportation of iron 
and steel products from Pueblo, Colo., to San Francisco, Cal., or any 
higher rate than 45 cents per 100 pounds on steel rails and railway 
fastenings or 374 cents per 100 pounds on bar iron and various other 
iron articles. The order further directed that the rates from Pueblo to 
San Francisco should not be greater at any time than 75 per cent of 
rates contemporaneonsly in force on like traffic from Chicago to San 
Francisco over any of the defendant roads. 

The railroad companies at first declined to comply with these require- 
ments, and a suit to enforce the order was brought in the name of the 
Commission in the United States circuit court for the district of Col- 
orado. The Southern Pacific Company filed a plea to the jurisdiction 
of the court, which was overruled (74 Fed. Rep., 42). The carriers sub- 
sequently established rates in accordance with the order of the Com- 
mission, and that proceeding has lately been dismissed. 

The carriers did not attempt to change the reduced rates until Octo- 
ber, 1898, in which month they gave notice that the rates from Pueblo 
to San Francisco would be increased and made equal to those in force 
from Chicago to San Francisco. This appears from a bill of complaint 
which was thereupon filed by the Colorado Fuel and Iron Company 
praying for enforcement of the order of the Commission and a tem- 
porary injunction restraining the carriers from putting the proposed 
‘higher rates in effect. The court granted the temporary injunction on 
November 3. The opinion filed on that date states: 

If the rate shall be raised as proposed and complainant shall be excluded from the 
market, as stated in the bill will be the case, in case this notice is carried out, no 
compensation which can be obtained in damages would be adequate. It would be 
impracticable to show in an action at law what the losses resulting from such a pro- 
cedure might be, and so it would seem that equity can afford the only adequate 
relief under such circumstances. Ido notsay how it would be if the rates had never 
been reduced from Pueblo to San Francisco. Whether a bill could be maintained for 
establishing a reasonable rate it is not necessary now to decide. It is enough if it 
appear that the rate in force and in existence which has been established and main- 
tained for some-time is a reasonable rate; and the circumstance that the company 
did establish and maintain it for upward of two years goes far to prove that it is a 
reasonable and just compensation for the service rendered. The circumstance that 
it is proposed to raise it to the Chicago rate—Chicago being in distance from San 
Francisco 1,500 miles more than from Pueblo to San Francisco—would tend strongly 
to prove that the new rate would not be a just and reasonable rate if it should be 
allowed. 


THE CHATTANOOGA LONG AND SHORT HAUL CASE, 


In this case the Commission filed its report and made order on 
December 30, 1892, that the East Tennesse, Virginia & Georgia Rail- 
way Company and the other defendant carriers should, in the trans- 
portation of property from Atlantic seaboard points, cease and desist 
from making greater charges for the shorter distance to Chattanooga 
than for the longer distance to Nashville, the distance to Chattanooga 
being included within the 151 miles greater distance to Nashville. The 
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first-class rate from New York and Boston to Chattanooga was $1.14 per 
hundred pounds, while for carrying to Nashville the companies only 
charged 91 cents, adifferenceof about 25 per cent. The fourth-classrates 
were 73 cents to Chattanooga and 42 cents to Nashville, a difference of 
74 per cent. On the other classes the differences in rates were greater 
than the disparity in first-class charges and less than that which was 
shown in fourth-class rates. The rates to Chattanooga were also com- 
pared with rates to Memphis, which were somewhat higher than those 
in force to Nashville. The carriers having refused to obey this require- 
ment of the Commission, a proceeding to enforce compliance with the 
order was soon after instituted in the United States circuit court for 
the western district of Tennessee, but the construction of the long and 
short haul clause was involved in other cases then pending in the 
Supreme Court, and no active steps were taken in the case until after 
the decision of the Supreme Court in the Social Circle and other cases. 
The court rendered its decision in this case on February 2, 1898, (85 
Fed. Rep. 107). ; 

Upon the claim made by the carriers that railroad competition from 
eastern points to Nashville created substantially dissimilar circum- 
stances and conditions, the Commission held in this case, according to 
its previously announced construction of section four, that competition 
between carriers subject to regulation under the statute did not render 
the transportation conditions presumptively dissimilar, and the defend- 
ants were therefore not authorized to charge less for the longer distance 
to Nashville in the absence of an order of relief issued by the Commission 
under the proviso clause of the section. The Supreme Court decided in 
the Troy Case (November, 1898, and shortly before this case was heard 
in the circuit court) that this ruling of the Commission was erroneous, 
‘and that railroad competition as well as other competition was an ele- 
ment which must be considered in cases involving application of the 
fourth section. | | 

The circuit court intimated, at the hearing in the Chattanooga Case, 
that whether the Commission had refused to consider and give due 
effect to the difference in conditions affecting through rates to Nash- 
ville and Chattanooga, including the competition between carriers tak- 
ing freight to Nashville, would have important bearing upon its deter- 
mination whether the order of the Commission was lawful, but upon 
further reference to the provisions of section 16 and the construction 
of those provisions by the Supreme Court, the circuit court came to 
the conclusion that failure of consideration by the Commission in that 
respect would not be material. The court found that it had authority 
to make additional inquiries under section 16, that the findings of the 
Commission were only prima facie evidence of the matters therein 
stated, and that the whole body of the evidence was to be considered 
by the court. It thereupon decided that while the legal reason given 
by the Commission might be wrong, the order might nevertheless be 
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warranted upon the facts appearing in the case,.and that the duty of 
the court would not be affected if the Commission had founded its order 
upon one provision of the act and the facts before the court brought © 
the case within some other. 7 

An observation in the opinion as to the relation of the courts to ques- 
tions arising under the act to regulate commerce is not without inter- 
est at this time. The arguments of counsel for the carriers led to a 
couclusion that any dissimilarity in conditions at Nashville as compared 
with those at Chattanooga rendered the long and short haul clause 
inapplicable, and justified the discrimination in rates against Chatta- 
nooga; and further, that the extent of the discrimination must be con- 
fided to the railway officials whose ability and experience best qualify 
them for the task. The court dissented entirely from this view. It 
noted that Congress had created a Commission to have supervision of 
the railways and enforce compliance with the statute, and had also 
vested jurisdiction in the courts to pass upon questions between the 
Commission and the carriers; and it then said that when these questions 
come before the courts they can best be decided upon a field somewhat 
removed from the labyrinth of tariff schedules and in more unobstructed 
view of the larger and more controlling facts of the case. 

Proceeding to determine whether the order was a lawful one under 
all the circumstances, the court indicated its belief that no one could 
_read these schedules without being instantly and strongly impressed that 
there was something wrong in the principle on which the rates had been 
adjusted, and that the equality which the commerce act was enacted 
to secure had been utterly disregarded. The rates to Memphis, 310 
miles beyond Chattanooga, were somewhat higher than those to Nash- 
ville, but, as found by both the Commission and the court, the greater 
proximity of Nashville to Chattanooga rendered the question between 
the two last-named places the leading issue. Reference to the Mem- 
phis rate was held to be of value, however, in determining whether the 
rates to Chattanooga were reasonable, it appearing that the Memphis 
rates were considerably less than those in force to Chattanooga, although 
the distance from the east to Memphis is nearly one-third greater than 
such distance to Chattanooga. Commenting upon the rates per mile 
to Chattanooga, Nashville, and Memphis, the court said that great dis- 
parity had been shown and that such disparity went in bulk, or nearly 
so, into the profits of the carriers. 

It was further claimed in this case that there was water competition 
via the Cumberland River to Nashville, but the court found that the 
navigability of that river was limited, and also said that ‘ without 
much regard to the matter of rates, the carriage of freight by the navi- 
gation of such streams as the Cumberland has been almost entirely 
discontinued in recent years. The delay, the hazards, and uncertain- 
ties which attend the navigation of such rivers have induced shippers 
to greatly prefer and to rely upon transportation by rail.” Keferring 
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in a general way to the power of the railways in making rates and the 
right of the public to proper regulation, the court observed that in 
fixing rates the railway officials have everything their own way, and it 
would be expecting something not encountered in other branches of 
business “if we anticipated that they would assume a judicial attitude 
toward those with whom their business is to be done. And so it 
is liable to happen that, in devising a scheme of rates to compensate for 
the moderate profits on some part of their traffic which is affected by 
competition, by heavier rates on other parts, at places where they are 
not so affected, injustice might be done in the disproportion of the 
burden laid upon the different communities.” The court said that is 
what had happened in this case. 

As to the effect to be given to competition between railroads, the 
opinion states that the roads ‘cover the country like a web,” and that 
if competition is to become a dominating factor in fixing the relative 
charges to different places, those communities where there is no com- 
petition must be blighted by the disadvantage, and the favored places 
grow prosperous in the sacrifice of others; that under a rule of making 
lower charges to competitive points than to intermediate localities “it 
seems certain that the poor places must become poorer and the localities 
more sparsely settled than ever.” Following this the court points out 
that while the Supreme Court held in the Troy Case (168 U.S., 144) 
that competition must have consideration in adjusting rates under the 
Jong and short haul clause, it took pains to prevent any inference that 
competition should be regarded as a controlling consideration. 

The case of the Savannah Bureau of Freight and Transportation 
(7 1.C. C. Rep., 458), decided by the Commission soon after the decision 
of the Supreme Court in the Troy Case, was referred to by the circuit 
‘court in this Chattanooga Case as seeming to give up section 4 as 
having no effect in any case where competition is present at the longer 
distance locality. As elsewhere pointed out in this report, the opinion 
of the Commission in the Savannah Case was intended to be confined to 
the precise question involved. 

‘he carriers contended that the rates to Chattanooga were reasonable 
and just in themselves, and claimed that this was conceded. The court 
said it did not understand that such concession had been made, and 
that the question as to whether the rates were reasonable in themselves 
was in some measure a relative one. If the rates to Nashville were 
profitable there was, the opinion states, substantial ground for contend- 
ing that the same freight charge to Chattanooga, the much shorter dis- 
tant point, would afford a reasonable profit and therefore be a reasonable 
charge. The court then proceeded to hold in this connection that when 
railway carriers engage in a competitive struggle for business at a place 
where they meet, and underbid each other to such an extent that 
the rate becomes unremunerative, they can not turn back on the line, 
and, taking advantage of conditions existing at other localities, arising 
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either from the fact that there is no opportunity for competition, or 
from the fact that by concert between the carriers there is none, charge 
such rates for the shorter haul as shall make good their lack of profits 
in competitive business, and even up the profits on their business to 
the point they set before themselves as reasonable. 

This could not be permitted, the court said, without “tearing up by 
the roots” the whole scheme of the commerce act. Considering the 
conditions at the two places, it is found in the decision that Chatta- 
nooga, with a location nearer to the eastern seaboard ports, and having 
many more railroads than Nashville, was yet denied the benefit of that 
advantage by reason of the competition at Nashville of one railroad | 
with the navigation of the Cumberland River, an element of trifling 
importance when compared with the transportation by sea on the route 
to Chattanooga, and that natural advantages greatly favored the latter 
place. In the opinion of the court the faculty of rate-making here 
completely frustrated the law. 

The view expressed by the court as to the application of the fourth sec- 
tion was thatitis to be applied upon a scale of comparison between the 
dissimilarity of conditions and the disparity of rates, and that a greater 
charge for a shorter than for a longer haul may be enjoined, though 
there may be dissimilarity of conditions, provided the dissimilarity is 
not so great as to justify the discriminating rate. The greater rates 
for the shorter distance to Chattanooga were held to be in violation of 
the fourth section and to result also in unlawful discrimination under 
section 3 of the statute. An appeal was taken by the carriers to the 
circuit court of appeals, and the case has been argued and submitted 
in that court, but no decision has as yet been rendered. 


THE GRIFFIN LONG AND SHORT HAUL CASE. 


On January 8, last, and but a short time prior to the decision by the 
United States circuit court for the eastern district of Tennessee in the 
_ Chattanooga Case, the United States circuit court for the southern dis- 
trict of Georgia decided the case of Brewer et al. v. Central of Georgia 
Railway Company et al. (84 Fed. Rep. 258). The case was brought to 
enforce an order of the Commission, and the decision of the court was 
upon an application by complainants for a temporary injunction. In 
this case, known as the Griffin Case, the views of the court seem dia- 
metrically opposed to those expressed by the circuit judge who decided 
the Chattanooga Case. The rates from Cincinnati and Louisville to 
Griffin, Ga., were higher than those in effect for the longer distance to 
Macon, Ga. The carriers to Macon were actively engaged in competi- 
tion for traffic to that point, and there was possible railroad competition 
at Griffin; but under the rates in force it was not allowed to have 
effect. The Griffin rates were generally combinations of the through 
rate to Macon and the local rate back from Macon to Griffin. At the 
same time rates from New York and other eastern cities were as low 
to Griffin as to Macon. The Comunission found that the railways had 
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arbitrarily determined that Macon should be a “basing point” and 
that Griffin should not be, and it held that higher rates to Griffin than 
to Macon were in violation of both the undue preference and long and 
short haul clauses of the law. 

The court stated that the rates to Griffin were not claimed to be 
unreasonable, but this, as the language of the opinion indicates, plainly — 
referred to the fact that there was no contention before the court that 
the Griffin rates were unreasonable “in and of themselves.” The rela- 
tive reasonableness of the rates to Griffin compared with those to 
Macon was a question before the court, under the decision of the Com- 
mission that the rates violated the undue preference clause. The court 
refrained nevertheless from considering the reasonableness of the rates 
in a relative sense as affecting the two cities, and held that if both the 
Griffin and Macon rates were reasonable, there could be no well-founded 
claim of unlawful discrimination. The later opinion in the Chattanooga 
Case expressed quite the contrary view. 

The question whether section 4 had been violated was then taken up 
by the court, and here again its opinion was at variance with that of 
the judge in the Chattanooga Case. The ruling in this case was that 
there was greater competition between carriers and between markets — 
at Macon than at Griffin; that this resulted in substantial dissimilarity 
in the circumstances and conditions affecting the traffic, and, therefore, 
that the fourth section did not apply. In this case the fact of greater 
actual competition at Macon was held to create the dissimilarity regard- 
less of other conditions which were peculiarly favorable to Griffin, such 
as its situation at a less distance from the points of shipment, its ability 
to compete with Macon for trade in intervening or surrounding terri- 
tory, and the possibility of forceful competition in the rates to Griffin 
‘whenever the carriers to that point should see fit to engage therein. 

The court apparently paid little or no attention to the practicability of © 
a reduction of rates to Griffin to the level of those to Macon, and cen- 
tered its observations upon the effect of increasing the rates to Macon 
to equal those in force to Griffin. It found that such equalization of 
rates would result in ‘trivial advantage” to the complainant and per- 
haps other merchants at Griffin, and in “stupendous disadvantage” to 
Macon, to the extent of destroying its power to compete with other 
trade centers or distributing points in the South. It characterized the 
order of the Commission as amounting to an attempt to accomplish the 
impossible task of making the commercial advantages of one place 
equal to those of another. It said that ‘there should be no attempt to 
deprive a community of its natural advantages or those legitimate 
rewards which flow from large investments, business industries, and — 
competing systems of transportation to facilitate and increase com- 
merce;” that the act to regulate commerce has no such purpose, though 
_ that appeared to be the inevitable result of the relief sought by the 
complainants in this case. 
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With enforcement of the order the defendant lines to Griffin had 
the alternative of making the rates to Griffin no higher than those to 
Macon, thus leaving the latter city undisturbed in the possession of all 
its commercial advantages, and putting no other burden upon it than 
permitting Griffin merchants to engage in competition with. Macon 
dealers. This the Commission said they were entitled to do, but could 
not do, under the higher rates in force to Griffin, and that such depri- 
vation subjected them to unlawful disadvantage under the act to’ regu- 
late commerce. | 

The far-reaching opinion stated by the court practically disposed of 
the case, although its decision merely denied complainants’ application 
for temporary injunction and was necessarily based upon the bill and 
answer, no testimony having been taken in court on behalf of either 


party. 
THE GEORGIA RAILROAD COMMISSION LONG AND SHORT HAUL CASES. 


These cases were brought before this Commission by the Georgia 
Railroad Commission in 1891 to enforce application of the rule of the 
long and short haul clause by carriers of interstate traffic to various 
points in Georgia. Orders were issued by the Commission in Novem- 
ber, 1892, requiring the defendant carriers to cease and desist from 
making the greater shorter distance charges complained of. The car- 
riers declined to obey, and petitions to enforce the orders were filed in 
the United States circuit courts for the northern and southern districts 
of Georgia. Action in these cases was suspended, however, to await 
the decision of the United States Supreme Court in the Social Circle 
and other cases. The three cases pending in the northern district of 
Georgia were proceeded with after the Supreme Court had announced 
its construction of the fourth section in the cases before that court, 
and decision was rendered by the circuit court in these Georgia cases 
- on June 15, 1898 (88 Fed. Rep., 186). The case particularly discussed 
in this decision is the one relating to charges on freights from Cincin- 
nati and other Ohio River points to Calhoun and other stations in 
Georgia on the Western & Atlantic road which were greater than 
those charged for the longer distance over the same line to Atlanta, 
Ga. The opinion states that rates to Calhoun and the other shorter 
distance intermediate stations were combinations of rates to Chatta- 
nooga and the local charges therefrom. 

It was in these Georgia commission cases that this Commission 
announced its construction of section 4, which was definitely over- 
ruled by the United States Supreme Court in the Troy Case, namely, 
that the circumstances and conditions referred to in that section were 
not rendered presumptively dissimilar by the competition of carriers 
subject to regulation under the act. As has been stated in this and 
the last annual report of the Commission, the Supreme Court ruled 
in the Troy Case that such competition might create the dissimilarity 
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of conditions, and that it was error on the part of the Commission to 
exclude such competition from consideration. Upon the authority of 
that decision of the Supreme Court and various other cases cited in the 
opinion, including the case of Brewer just above discussed, the circuit 
court declined to enforce the order in the Western & Atlantic Case, 
and it also dismissed the bills in the other two cases. The opinion is 
largely made up of extracts from those decisions. Its conclusions in 
the Western & Atlantic Case were substantially as follows: 

1. That competition at Atlanta was active and effective and control- 
ling upon the rate to that point, and that there was little or no compe- 
tition at any of the local points involved in the controversy. Conse- 
quently, the haul to Atlanta was not under circumstances and conditions 
substantially similar to those at the other localities, and the fourth 
section of the act was not violated. 2. That there was nothing in the 
record from which it could be justly concluded that the rates to any of 
the local points named were in and of themselves unjust and unreason- 
able in violation of the first section of the act. 3. That the evidence 
failed to show any violation of the third section. The only complaint 
made, and all that the evidence shows, was that the rate to Atlanta, 
the longer distance point, was less than the rate to the shorter dis- 
tance points; and as the lower rate to Atlanta was brought about by 
active competition at that point, such rate could not be held unduly or 
unreasonably preferential in favor of Atlanta, or to subject the local 
points named to any undue or unreasonable prejudice or disadvantage. 

The Supreme Court held, in the Troy Case, that competition is only 
one of the elements which must be considered in determining whether 
the circumstances and conditions are or are not substantially similar 
in cases under the fourth section. If, however, it should finally turn 
out that competition is to be the dominant factor in justifying the 
lower charge to the more distant point, it must follow that the Com- 
mission can exercise no effective supervision over rates under that 
clause, forthe carriers determine where competition shall exist and — 
the extent to which it shall operate, and they could, therefore, arbi- 
trarily create the conditions which justify a departure from the long 
and short haul rule. 

Having found that the rates were not in violation of section 4, the 
court held that they could not violate the third section or undue pref- 
erence clause, and it also declined to apply the prohibition in the first 
section on the ground that the rates were not unreasonable “in and 
of themselves.” If those rulings should be upheld, it must result that 
longer and shorter distance rates which are not obnoxious to the fourth 
section are also lawful under the third section, no matter how great 
the disparities between the greater charges for the shorter distance 
and the lesser charges for the longer distance may be; and that the 
words ‘‘reasonable and just” in the first section do not apply to the 
relations of rates to the competing communities. The effect of the 
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decision seems to be that if competition is shown to control the longer 
distance rate under section four, the carrier is practically the sole 
judge as to the’ extent of the rate discriminations it may enforce 
against the intermediate localities. 


THE KENTUCKY LONG AND SHORT HAUL CLAUSE, 


Section 218 of the constitution of Kentucky is a copy of the fourth 
or long and short haul clause of the act to regulate commerce. Ina 
case entitled Louisville & Nashville Railroad Company v. Common- 
wealth (46 8. W. Rep., 707), the Kentucky court of appeals construed 
this clause and held, as this Commission had previously held, that rail- 
road competition should be excluded from consideration in determining 
whether a greater charge for the shorter than for the longer distance is 
or is not made under substantially similar circumstances and conditions. 
At the hearing the contrary decision of the United States Supreme 
Court in the Troy Case, under the act to regulate commerce, was 
pressed upon the attention of the State court of appeals by counsel for 
the carriers. The court says in its opinion that— 

Whatever construction that high tribunal may put upon section 4 of that act, 


we, in exercise of the province belonging to the supreme court of each State to 
construe its own laws, have endeavored to so construe section 218 as not to kill it. 


DISCRIMINATION BETWEEN CONNECTING STEAMSHIP LINES. 


The Miami Steamship Company, having put on a line of steamers to 
ply between New York and Galveston, and coming in competition with 
the Mallory Steamship Line, was denied the same arrangements and 
joint rates which were at the time in force between the Mallory Line 
and the Gulf, Colorado & Santa Fe Railway Company and other 
roads reaching Galveston; and it seems that the roads declined to 
make any terms for through carriage with the Miami Company. The 
latter company brought suit under the act to regulate commerce and 
the antitrust law in the circuit court for the eastern district of Texas 
and obtained a temporary injunction restraining the railroad carriers 
from continuing the discrimination in favor of the Mallory Line. From 
this the carriers obtained leave to appeal to the circuit court of appeals, 
and the restraining order was thereupon vacated by that court on 
March 29, 1898 (86 Fed. Rep., 407). 

The court of appeals held that the defendant railroads were entitled, 
both at common law and under the act to regulate commerce, to 
demand prepayment of freight charges on traffic delivered to-them by 
one connecting carrier, without exacting such prepayment on freight 
delivered to them by another connecting line, and that they might 
also advance the charges of one connecting carrier without making 
such advances to another. It further. held that the roads might law- 
fully enter into a contract with one connecting line for through trans- 
portation, through joint traffic, through billing, and for division of 
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through rates, without being obligated to enter into a similar contract 
with another connecting carrier. Construing the antitrust law, the 
court decided that the only remedy given by that law to any other 
party than the Government of the United States is a suit for damages, 
costs, and attorney’s fees, and that the United States is the only party 
entitled to maintain a bill of injunction for an alleged violation of that 
statute. 


ENFORCEMENT OF SPECIAL RATE NOT AUTHORIZED BY TARIFFS. 


In April last the fifth United States circuit court of appeals decided 
the case of Pond Decker Lumber Company v. Spencer (86 Fed. Rep., 846), 
reversing a decision of the circuit court for the northern district of 
Georgia. The complainant had a sawmill which it desired to transfer 
over several railway lines from a place in Georgia to a plave in Arkan- 
sas. The shipment consisted of eleven carloads and the initial carrier 
agreed to send it at a special rate over a particular route. There was 
no joint through rate in force between the points of shipment and 
destination, and the agreed special rate was less than the sum of the 
local charges which were in force on such traffic over the several con- 
necting roads. It appeared from the tariffs on file with this Commis- - 
sion that the only through rate in effect was a combination of the local 
charges. When the sawmill arrived at the point of destination, the 
delivering carrier did not apply the special rate agreed upon, but 
demanded and collected the combination rate which was in force under 
the tariffs of the connecting roads.. It further appeared that the initial 
carrier sent the goods over a different route from that which was pre- 
scribed in the bill of lading. 

The substance of the decision in the court of appeals is that the com- 
plainant was not bound to ascertain the local rates of the different 
connecting carriers, or to know or assume as a matter of law that the 
carriets could not contract for a through rate lower than the combina- 
tion of local charges; nor was the shipper bound to make personal 
investigation, or inquire at the office of this Commission in Washing- 
ton, to learn if a through or joint rate had been filed and what were its 
terms. The court said: 

The act to regulate commerce nowhere intimates by any express language that 
contracts.made by carriers within the scope of their general powers are to be 
declared, in any collateral proceeding which may arise, null and void by reason of 
some alleged or supposed departure from the requirements of that act with reference 
to the matter of fares and charges. On the contrary, as we read the act, it is strongly 
implied that the carrier will not only be lable to the Government and to any private 
party injured for its violations of the provisions of the interstate-commerce act, but 
that it will also most certainly be bound on its contracts to the party with whom it 
contracts. If it were otherwise, it would, as we have said, put on shippers a burden 
too grievous to be borne, and open a door to the practice of fraud and oppression by 
the agents of corporation carriers. 

The road which willfully misrouted the goods was held liable for the 
entire difference between the rate agreed upon and that which the 
shipper was compelled to pay. 
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FREE PASSES. 


On May 24, 1898, the supreme court of North Carolina decided, in 
State v. Southern Railway Company (30 8. E. Rep., 133), that where 
the granting of free transportation of passengers is forbidden by 
statute the giving of such free passage constitutes the offense, and the 
intent with which it was done is immaterial and need not be proved. 
The decision was rendered on an appeal from the judgment of a county 
court convicting the company of unlawful discrimination in the trans- 
portation of passengers. The section thus found to have been violated 
was substantially a copy of the second section, or unjust-discrimination 
clause, of the act to regulate commerce. The proceeding. was based 
upon the issuance of a free pass by the defendant carrier to a member 
of the State legislature. It appears from the opinion that during the 
same year passes of like character had been issued to the governor 
and other State officials, and that both the carrier’s counsel and the 
railroad commission had advised that the issuing of passes to such per- 
sons was not in violation of the law. 

The company contended that in determining whether it would give 
free transportation to one passenger while collecting its prescribed tariff 
rate from another, it could take into consideration the ‘circumstances 
and conditions” which surround the two persons, and that if one was a 
‘‘higher official” or a large shipper, or a politician of power whose 
influence might be of service to the company, or one of social distinction 
and the other a laborer, then the conditions and circumstances were not 
the same, and therefore the statute would not apply. The court said 
that under this contention of the defendant the people of the State 
would be divided into two classes, those whose influence is considered 
_ valuable to the corporation in one class and the remainder of the people 
in the other, giving to the first named the privilege of using the public 
franchise free, while extorting from the latter the full rates allowed by 
law, the extortion consisting in making those least able to bear it pay — 
the cost of transporting the well to do and influential. The opinion of 
the State court cites several decisions by this Commission on the same 
subject. 


RATE SCHEDULES BASED UPON LIMITED LIABILITY OF CARRIERS, 


The case of Mannheim Insurance Company v. Erie & Western 
Transportation Company (75 N. W. Rep., 602) was decided in May last 
by the Minnesota supreme court. The insurance company, as assignee 
of a shipper of 750 sacks of flour which had been destroyed by fire while 
in the carrier’s possession, brought suit to recover for the value of the 
flour, notwithstanding it had been taken for carriage from Milwaukee 
to Baltimore and thence by steamship to London, under what is known 
as the “ uniform bill of lading,” prescribed in the official classification, 
and the carrier was thereby exempted from liability for loss by fire. 
The court found no negligence or want of due care on the part of the 
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carrier. The claims asserted by the plaintiff, which are of special 
interest here, are as follows: 

1. That as the flour was specially classified in the “ joint east- bound 
interstate tariff sheet,” and it was not necessary to refer to the official 
classification in order to ascertain its class, the words in the tariff 
sheet, ‘subject to official classification,” did not apply. 

2. That it was the duty of the carrier to make and publish a rate 
with full common-law liability, and that this could be done only by 
stating upon the tariff issued the common-law rate, either in figures or 
by some appropriate language; and that the words “ subject to official 
classification” did not inform the shipper that he was to look any further 
than the tariff sheet for the rate. . 

The court said that section 6 of the interstate-commerce act only 
requires, with reference to through joint rates over connecting lines, that 
the schedules shall be filed with the Commission and such publicity 
given to them as may be directed by it; that it was stipulated in the 
case that the schedules had been so filed, but that it did not appear 
what, if any, publicity the Commission had ever required to be given to 
them, or that the carriers involved under this shipment had ever failed 
to comply with any direction of the Commission in that regard. 

The court then went on to say that its understanding was that 
this Commission had always recognized the official classification as — 
a concomitant part of every schedule of rates, when proper reference 
. thereto was made in the rate sheet, and that the two must be 
read together as component parts of the schedule of rates; that it 
was matter of common knowledge that the great bulk of the freight 
of the country was transported under bills of lading limiting the 
common-law liability of the carrier, and it was the exception, not 
‘the rule, for property to be carried under the full common-law lia- 
bility. Therefore, said the court, where the difference between the two 
rates is fixed upon a horizontal percentage basis (20 per cent higher 
for shipments at carrier’s risk), it would seem to be a very convenient 
method to state specifically and in detail only the rates under the uni- 
form (or limited liability) bill of lading, under which the great bulk of 
the business is done, and then state generally the percentage of increase 
over these rates where goods are transported with the full common-law 
liability. It was stipulated that the Interstate Commerce Commission 
had always treated this as a compliance with the laws of Congress 
regulating commerce and with the orders and directions of the Com- 
mission, and the court observed that while this was perhaps not 
conclusive, it was quite persuasive upon the point. 

The court found and held that the shipper knew or was chargeable 
with knowledge of the contents of the official classification, that the 
rate sheet or joint east-bound interstate tariff was to be used in connee- 
tion with and subject to the official classification, and that with this 
knowledge he consented and agreed to ship his property under the 


FORMAL PROCEEDINGS BEFORE COMMISSION. 69 


uniform bill of lading, and thereby assented to and accepted all its 
terms and conditions. 
AUTOMATIC COUPLERS. 


In Greenlee v. Southern Railway Company (30 S. E. Rep., 115) the 
North Carolina supreme court decided in May, 1898, that a railroad 
company which has failed to equip its freight cars with modern coupling 
devices is guilty of continuing negligence and liable for injuries sus- 
tained in coupling such cars by hand. The fact that under the Federal 
safety appliance law this Commission had granted carriers an extension 
of two years within which to complete equipping their freight cars with 
automatic couplers was noted by the court, but it said that this was for 
the accommodation of the carriers, and did not and could not relieve 
them from the legal liability incurred for injuries caused by their failure 
to provide suitable appliances in general use, when the use of such 
would have prevented the injury. 


FORMAL PROCEEDINGS BEFORE THE COMMISSION. 


Twenty-seven cases have been formally instituted before the Com- 
mission since the last report to Congress. These include investigations 
ordered by the Commission, as well as complaints brought by individual 
companies and associations. These proceedings directly involve the 
rates and practices of 249 carriers. Following is a short statement of 
the complaints and the provisions of the law claimed to have been 
violated : 

519. Rates on coal from the Pocahontas mining district in West Vir- 
ginia and Virginia to points in North Carolina. Sections 1, 2,3, and 4, 

520. Class rates on freight es from St. Louis, Mo., to points in 
North Carolina. Sections 1, 2, 3, and 4. 

521. Class rates on freien Briere from Baltimore, New York, Phila- 
delphia, Boston, and Providence to points in North Carolina. Sections 
1, 2, 3, and 4. 

522, Unjust discrimination in the enforcement of car service or demur- 
rage charges at Cleveland, Ohio, and other points. Sections 1, 2, 3, 4, 
6, and 7. 

523. Underbilling and deviation from tariff rates in the transporta- 
tion of petrvleum and its products from East Boston, Mass., to Newport, 
R.f. Sections 2, 3, and 6. 

526. Rates on Hone from Minneapolis, Minn., and common points, to 
Atlantic seaports and intermediate points. even inquiry. 

527. Demurrage charges on hay in carloads and refusal to deliver 
such freight at a particular station in Brooklyn, N. Y. Section 3. 

528. Discrimination in granting reduced rates of fare to ministers of 
religion. Sections 1, 2, and 3. 

529. Milling in transit rates on flour and mill stuff, and reconsign- 
ment of freights at Denver, Colo., to various points in Kansas, Nebraska, 
and Missouri. Sections 1, 2, and 3. 
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531. Methods employed in freight transportation between points in 
Washington and Oregon and places on and east of the Missouri River. 
General inquiry. 

§32 and 535, Discrimination in switching charges at Detroit, Mich. 
Sections 2 and 3. 

533. Freight rates from Boston, Providence, and New York higher 
to Knoxville than to Nashville, Tenn. Sections 1, 2, 3, and 4. 

534. Rates on grain and grain products from Chicago and other West- 
ern points to Bangor, Pa., as compared with rates from the same points 
to Stroudsburg, Allentown, and Bethlehem, Pa. Sections 1, 2, and 3. 

536. Alleged disturbance in passenger rates by the Canadian Pacific 
Railway Company. General inquiry. 

537. Methods employed in the transportation of freight between 
points on and east of the Mississippi River, and points in Georgia, 
Florida, and other Southern States. General inquiry. 

538. Discrimination in rates by the Baltimore & Ohio Railroad 
Company and the Baltimore & Ohio Southwestern Railway Com- 
pany on freight transported from Baltimore and Philadelphia to and 
through East St. Louis and Chicago. 

539. Transportation of persons free or at reduced rates by the Bos- 
ton & Maine Railway Company. Sections 1, 2, 3, and 6. 

540, 541, and 542.. Discriminating tariff rates rane refined petro- 
leum yon shipped in barrels, and in favor of shipments of that com- 
modity in tank cars, from Titusville, Pa., to various points east. 

543. Investigation of coal rates frau mines in West Virginia and 
Virginia to Cincinnati. Sections 2, 3, and 6. 

544, Reasonableness of freight rates from Louisville, St. Louis, 
Chicago, and other Western points to Wilmington, N. C., and alleged 
discrimination in rates from such Western points in faves of Norfolk. 
Sections 1, 2, and 3. 

545, Ree bere of freight rates from Louisville, St. Louis, Chi- 
cago, and other Western points to Charleston, 8S. C., and alleged 
discrimination in rates from such Western points in favor of Norfolk. 
Sections 1, 2, and 3. 

The following applications for relief from the operation of the fourth 
section, or long and short haul clause, were filed: 

524, Application of Great Northern Railway Company and other car- 
riers for relief under section 4 in respect of the transportation of pas- 
Ssengers between points in the Province of Manitoba and contiguous 
territory and points on the Detroit and St. Clair rivers and east thereof 
in Canada and New England. 

525. Application of Atchison, Topeka & Santa Fe Railway Company 
and other carriers for relief under section 4 in respect of transportation 
of passengers as to which rates were affected by competition of the 
. Canadian Pacific Railway. 

530. Application of Chicago & Southeastern ‘Railway Company i 
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relief under section 4 in respect of the transportation of freights between 
Muncie, Ind., and points in New York and other Hastern States. 

Hearings and investigations of alleged violations of the act to regu- 
late commerce and of applications for relief under that statute and the 
safety-appliance act have been had at general sessions of the Com- 
mission at its office in the city of Washington and at special sessions 
held in Cleveland, Ohio; Boston, Mass.; St. Paul, Minn.; Chicago, 
Ill.; Portland, Oreg.; Savannah, Valdosta, Dawson, and Hawkinsville, 
Ga. The formal proceedings so heard and investigated involved the 
following matters: 

Application of carriers for extension of time beyond January 1, 1898, 
‘to comply with the provisions of the safety-appliance act requiring 
cars and locomotives to be equipped with automatic couplers and train 
brakes. Discrimination in the apportionment of cars for interstate 
shipments of coal at mines in West Wirginia. Differential rates on 
grain and provisions from western points to New York, Philadelphia, 
Baltimore, and other North Atlantic ports. Rates on milk from ship- 
ping stations in New York on the Ulster & Delaware Railroad. Car 
service or demurrage rules as applied at interior points in Pennsyl- 
vania to carloads of grain, flour, and feed. Car service or demurrage 
charges on merchandise in carloads at Cleveland, Ohio. Underbilling 
and deviation from tariff rates in the transportation of petroleum and 
its products from East Boston, Mass., to Newport, R.I. Methods of 
carriers in the transportation of flour from Minneapolis, Minn., and 
common points to Atlantic seaports and intermediate localities. Over- 
charge on vegetables from Anna, IIlI., to Milwaukee, Wis. Greater 
charges for the shorter than for the longer distance in the transporta- 
tion of freight to Denver and intermediate localities from Chicago and 
other points of shipment. Terminal charge for delivery of live stock 
to stock yards at Chicago. Reasonableness of rates on grain from Mis- 
souri River common points to Chicago and points taking the Chicago 
rate. Rates on iron pipe fittings when shipped in barrels as compared 
with rates on the same commodity when shipped in cases. Methods 
employed in the transportation of freights from points in Oregon and 
Washington to points on and east of the Missouri River. Alleged dis- 
turbance in passenger rates by the Canadian Pacific Railway Company. 
Rates on grain from shipping points in Iowa, Minnesota, and South 
Dakota to Milwaukee as compared with rates from such shipping points 
to Minneapolis. Methods employed in the transportation of freights 
between points on and east of the Mississippi River to points in 
Georgia, Florida, and other States. Rates from St. Louis, Louisville, 
Cincinnati, and other points greater for the shorter distance to Val- 
dosta, Ga., than for the longer distances to Savannah, Ga., and Jack- 
sonville and Palatka, Fla. Rates from New York, Cincinnati, and 
other points to Dawson, Ga., as compared with rates from those cities 
to Americus and Albany, Ga.,and Eufaula, Ala. Rates on barrel mate- 
rial from Pomeroy, Ohio, and Pittsburg, Pa., to Hawkinsville, Ga. 
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Rates on barrel material from Jonesboro and Wynne, Ark., and Mem- 
phis, Tenn., to Hawkinsville, Ga. Applications of American carriers 
for relief from the operation of section 4, based upon competition by 
the Canadian Pacific Railway Company. Coal rates from West Virginia 
and Virginia mines to Cincinnati. | 


CIVIL CASES PENDING IN COURTS. 


Following is a statement of cases now pending in the courts to enforce 
orders of the Commission : 

Interstate Commerce Commission v. Louisville & Nashville Rail- 
road Company. Ratesoncoal. United States circuit court of appeals, 
sixth judicial circuit. Argued and submitted at May term, 1898. 

Interstate Commerce Commission v. Louisville & Nashville Rail- 
road Company. Middlesboro, Ky., long and short haul case. United 
States circuit court, southern district of Ohio. ‘ 

Interstate Commerce Commission v. Clyde Steamship Company et al., 
and four other cases. Georgia Railroad Commission long and short haul 
cases. Three cases in United States circuit court of appeals, fifth 
judicial circuit. Argued and submitted at November term, 1898. Two 
cases in United States circuit court, southern district of Georgia. 
Argued and submitted at March term, 1898. 

Brewer et al. v. Louisville & Nashville Railroad Company et al. 
Griffin, Ga., long and short haul case. United States circuit court, 
southern district of Georgia. Plaintiffs’ application for temporary 
injunction denied. 

Interstate Commerce Commission v. Northern Pacific Railroad Com- 
pany etal. Fargo, N. Dak., long and short haul case. United States 

.circuit court, district of North Dakota. 

H. W. Behlmer v. South Carolina & Georgia Railroad Company 
et al. Summerville, 8. C., long and short haul case. United States 
Supreme Court. 

Interstate Commerce Commission v. Western New York & Penn- | 
sylvania Railroad Company et al. Discriminating rates on petroleum 
oil. United States circuit court, western district of Pennsylvania. 

Interstate Commerce Commission v. Southern Railway Company et 
al. Two cases. Piedmont, Ala., long and short haul cases. United 
States circuit court, northern district of Alabama. 

Interstate Commerce Commission v. Louisville & Nashville Railroad 
Company et al. La Grange, Ga., long and short haul case. United 
States circuit court, southern district of Alabama. 

Colorado Fuel and Iron Company v. Southern Pacific Company et al. 
Rates on iron and steel articles from Pueblo, Colo., to'San Francisco, 
Ca]. United States circuit court, district of Colorado. Plaintifi’s 
application for temporary injunction granted. ‘ 


. 
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STATISTICS OF RAILWAYS. 
FINAL REPORT FOR THE YEAR ENDING JUNE 30, 1897. 


from summaries which appear in the Tenth Statistical Report of the 
Interstate Commerce Commission, prepared by its statistician, being 
the complete report for the above-named period, the following figures 
are obtained: 

On June 30, 1897, there were 128 roads in the hands of receivers. 
These roads operated a mileage of 18,861.68 miles, the mileage owned 
by them being 14,894.57 miles. . These figures, as compared with those 
for 1896, show that there was a net decrease of 11,613.71 miles in mile- 
age operated, and 8,622.89 miles in mileage owned by roads in the 
charge of receivers. During the year ending June 30, 1897, 51 roads 
were removed from the control of receivers and 28 roads were placed 
under their management. An inspection of the roads operated under 
receiverships on June 30, 1897, shows that 22 operated a mileage in 
excess of 300 miles; 20 between 100 and 300 miles, and 70 a mileage of 
less than 100 miles. It is not always possible to secure complete re- 
turns for railways operated by receivers, but the following figures may 
be accepted as practically correct with respect to railways of this class: 
The capital stock represented by these railways on June 30, 1897, 
was $486,064,610; funded debt, $531,407,790; and current liabilities, 
$113,806,548. A comparison of these figures with those corresponding 
for the preceding year shows a decrease in capital stock represented 
of over $256,000,000 and in funded debt of over $468,000,000. 


MILEAGE. 


The total railway mileage in the United States on June 30, 1897, 
was 184,428.47 miles, there being an increase of 1,651.84 miles, or 0.90 
per cent during the year. In round numbers, Alabama shows an 
increase of 117 miles; Arkansas, 192 miles; California, 219 miles; 
Louisiana, 161 miles, and Michigan, 123 miles. ‘The increase in mile- 
age in the other States and Territories in which an increase occurred 
was less than 100 miles. In a few States, as usual, a decrease in 
mileage is shown. The aggregate length of railway mileage, includ- 
ing all tracks, on June 30, 1897, was 243,444.41, the increase being 
_ 3,3.5.29 miles. The length of second track was 11,018.47 miles; of 
third track, 995.79 miles; of fourth track, 780.48 miles. The mileage 
of yard track and sidings amounted to 46,221.20 miles. 


CLASSIFICATION OF RAILWAYS. 


The number of railway corporations on June 30, 1897, embraced in 
the “ Statistics of Railways in the United States” was 1,987. Of this 
number 1,037 maintained operating accounts, 819 being classed as 
independent operating roads and 218 as subsidiary operating roads. 
Of the roads operated under lease or other agreement, 320 received a 
fixed money rental and 169 a contingent money rental; 258 were 
assigned for operation under forms of agreement not easily classifiable, 
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The operated mileage affected by reorganization and other corporate 
changes during the year ending June 30, 1897, was 14,942.39 miles, of | 
which 13,230.57 miles pertained to Dye leet roads. 


EQUIPMENT. 


The total number of. locomotives in service on June 30, 1897, was 
35,986, the increase in number as compared with the preceding year 
being 36. Of the total number of locomotives reported, 10,01; were 
classed aS passenger locomotives, 20,398 as freight locomotives, and 
5,102 as switching locomotives. The number of locomotives not classi- 
fied was 469. The total number of cars of all classes reported in sery- 
ice on the date named was 1,297,480. The corresponding number tor 
the previous year was 169 greater. Of the total ears reported, 33,626, 
or 623 more than for 1896, were assigned to the passenger service; 
1,221,730 were assigned to freight service, indicating a decrease of 157 
during the year; and 42,124 were assigned to the special service of the 
railway companies. As has been stated in former years, the division 
of statistics has no record of the number of cars owned by private — 
companies and individuals that are used by railways in transportation 
service. 

. From summaries which indicate the density of equipment and its 
efficiency in the transportation of passengers and freight, it is observed 
that during the year ending June 30, 1897, the railways in the United 
States used 20 locomotives and 708 cars per 100 miles of line. Taking 
the United States as a whole, it appears that 48,861 passengers were 
carried and 1,223,614 passenger-miles accomplished per passenger loco- 
motive, and correspondingly there were 36,362 tons carried and 4,664,135 
ton-miles accomplished per freight locomotive. Allof these tanta show 
‘a decrease aS compared with those of the preceding year. The number 
of passenger cars per 1,000,000 passengers carried during the year 
under consideration was 69, and the number of freight cars per 1,000,000 
tons of freight carried was 1,647. It should be understood, however, 
that this average does not include such cars, mainly in the freight serv- 
ice, aS are owned by private parties, for the use of which the railways 
paid during the year approximately $11,000,000. Including in the term 
“equipment” both locomotives and cars, it is found that the total equip- 
ment of railways on June 30, 1897, was 1,333,466. These figures are 
135 less than on June 30, 1896. Of this total number 525,286 were fit- 
ted with train brakes, the increase being 76,432, and 678,725 were fitted _ 
with automatic couplers, the increase in this case being 133,142. These 
increases are somewhat smaller than the corresponding increases for 
1896. 

It should be noted, however, that the number representing the increase 
in equipment in that year was over 27,000. Further details as to equip- 
ment on June 30, 1897, show that the number of passenger locomotives | 
fitted with train brakes was 9,899, or 83 more than the preceding year. 
The number of freight locomotives so fitted was 18,796, or 875 more than 
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the preceding year. The number of switching locomotives fitted with 
train brakes was 3,666. The number of passenger locomotives fitted 
with automatic couplers was 4,687, the increase with respect to 1896 
being 184. The number of freight locomotives fitted with automatic 
couplers was 4,192, the increase being 819. The number of switching 
locomotives fitted with such couplers was 741, or 147 more than for 
1896. The number of passenger cars fitted with train brakes on June 
30, 1897, was 33,078, and the number fitted with automatic couplers was 
32,661, the increase in the one case being 665 and in the other 815. The 
number of cars in freight service fitted with train brakes was 453,688, 
or 74,630 more than on June 30 of the previous year. The number 
fitted with automatic couplers was 629,399, indicating an increase of 
129,166. Of the total cars in service, 492,559 on June 30, 1897, were 
fitted with train brakes and 668,937 were fitted with automatic couplers, 
the inerease for the year in the former case being 75,237 and in the 
latter, 131,989. 
EMPLOYEES. 

The number of men employed by the railways of the United States 
on June 30, 1897, as reported, was 823,476. These figures, assigned on 
the mileage basis, show that 449 men were employed per.100 miles 
of line. The corresponding figures for the year ending June 30, 1896, 
were slightly larger. The employees of railways are divided into 18 
classes. The number of station agents, as reported for the date named, 
was 30,049; other station men, 74,569; enginemen, 35,667; firemen, 
36,735; conductors, 25,322; other train men, 63,673; switchmen, flag- 
men, and watchmen, 43,768, and telegraph operators and dispatchers, 
21,452. <A distribution of employees corresponding to the four principal 
divisions of the classification of operating expenses shows that general 
administration required the service of 31,871 employees, or 17 per 100 
miles of line; maintenance of way and structures, 244,873, or 134 per 
100 miles of line; maintenance of equipment, 160,667, or 88 per 100 
miles of line, and conducting transportation, 378,361, or 206 per 100 
miles of line. This statement disregards a small number of unclassi- 
fied employees amounting to 7,704. 

A comparative summary is presented in the report of the average 
daily compensation of the different classes of employees for the years 
1892 to 1897. Another summary is given in the report, which shows 
the total amount of compensation reported as paid to railway employ ees 
during the fiscal years 1895 to 1897. It covers the compensation of 
over 99 per cent of railway employees for the several years. Regarding 
the year ending June 30,1897, it appears that the aggregate amount of 
wages and salaries paid was $465,601,581. This amount represents 
61.87 per cent of the total operating expenses of railways, or $2,540 per 
mile of line. The total compensation for 1896 was $3,222,950 greater. 


CAPITALIZATION AND VALUATION OF RAILWAY PROPERTY. 


On June 30, 1897, the amount of railway capital outstanding was 
$10,635,008,074, which, assigned on a mileage basis, shows a capital of 
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$59,620 per mile of line. The amount of capital stock was $5,364,642,255, 
of which $4,367,056,657 was common stock, and $997,585,598 preferred 
stock. The amount of funded debt was $5,270,365,819, The classi- 
fication of funded debt shows that it consists of mortgage bonds, 
$4,539,911,595: miscellaneous obligations, $430,718,303; income bonds, 
$259,847,154; and equipment trust obligations, $39,888,767. Theamount 
of capital stock paying no dividend was $3,761,092,277, or 70.10 per 
cent of the total amount outstanding. The amount of funded debt, 
excluding equipment trust obligations, which paid no interest, was 
$867,950,840. Of the stock paying dividends, 5.37 per cent of the total 
stock outstanding paid from 1 to 4 per cent, 6.53 per cent outstanding 
paid from 4 to 5 per cent, 5.99 per cent outstanding from 5 to 6 per 
cent 3.58 per cent outstanding from 6 to 7 per cent, and 4.62 per cent 
outstanding from 7 to 8 per cent. The total amount of dividends was 
$37,110,599, which would be produced by an average rate of 5.43 per 
cent on the amount of stock on which some dividend was declared. 
The amount of mortgage bonds paying no interest was $615,259,989, or 
13.55 per cent; of miscellaneous obligations, $37,345,879, or 8.67 per 
cent; and income bonds, $215,344,972, or 82.87 per cent. The amount 
of current liabilities outstanding on June 30, 1897, was $578,501,635, or 
$3,156 per mile of line. 


PUBLIC SERVICE OF RAILWAYS. 


The number of passengers carried during the year ending June 30, 
1897, as reported, was 489,445,198, there being a decrease of 22,327,539 
as compared with the year ending June 30, 1896. The number of pas- 
sengers carried 1 wile during the year was 12,256,939,647, a decrease 
of 792,067,586 being shown in this item as compared with 1896. The 
number of passengers carried 1 mile per mileof line—that is, the aver- 
‘age indicating the density of passenger traffic during the year ending 
June 30, 1897—was 66,874, a decrease of 4,831 in this item being shown. 
The number of tons of freight carried during the year was 741,705,946, 
which is 24,185,459 less than for 1896. The number of tons of freight 
carried 1 mile was {5,139,622,225. This item also was less than for 
1896, the decrease being 189,338,053. As in the case of passenger 
traffic, the density of freight traffic is shown by the number of tons of 
freight carried 1 mile per mile of line, which was 519,079. This amount 
is 4,753 less than the similar item for the preceding year. 


EARNINGS AND EXPENSES. 


The gross earnings of the railways of the United States for the year 
ending June 30, 1897, as reported for an operated mileage of 183,284.25, 
were $1,122,089,773. In comparison with the preceding year this 
amount shows a decrease in gross earnings of $28,079,603. The sources 
of income comprised in gross earnings from operation for the year were: 
Passenger revenue, $251,135,927; decrease as compared with the previ- 
ous year, $15,426,606; mail, $33,754,460, increase, $1,374,647; express, 
$24,901,066, increase, $20,683; other earnings, passenger service, 
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$6,629,980; freight revenue, $772,849,314; decrease, $13,766,523; 
other earnings, freight service, $4,209,657; increase, $323,767; other 
earnings from operation, including a small amount of unclassified items, 
$28,609,363. The expenses of the operation of railways for the fiscal 
year Werored by the report were $752,524,764. This amount is 
$20,464,280 smaller than the corresponding amount for the year ending 
June 30, 1896, the operated mileage for that year being 181,982.64 miles. 

The operating expenses of 18397 were distributed as follows: Main- 
tenance of way and structures, $159,434,403, decrease as compar ed with 
the preceding year, $910,547; maintenance of equipment, $122,762,358, 
decrease, $10,619,640; eonaderie transportation, $432,525,862, de. 
crease, $9,691,720; general expenses, $36,481,269, increase, $397,984. 
Gross earnings per mile of line operated averaged $6,122; operating 
expenses, $4,106. These amounts are, respectively, $198 and $142 less 
than the averages for 1896. A comparative summary appears in the 
‘report which gives an analysis of the operating expenses of the rail- 
ways in the United States for the years 1895 to 1897, following the pre- 
scribed classification of operating expenses, which embraces 53 items. 

The income from operation—that is, the amount of gross earnings 
remaining. after the deduction of operating expenses, commonly termed 
net earnings—was $369,565,009. This amount is $7,615,323 less than 
the corresponding item for the previous year. The income from other 
sources, mainly derived from leases and investments in stocks and 
bonds, was $125,090,010, which, added to the income from operation, 
shows that the total income of tha railways as a whole was $494,055,019. 
The corresponding amount for the year ending June 30, 1896, was 
$506,205,063. The total deductions from income were $413,397,513. 
Taking this amount from total income leaves $81,257,506 as the net 
income for the year available for dividends or increase of surplus. The 
total amount of dividends declared, including $267,390 other payments 
from net income, was $87,377,989, the result being a deticit from the 
operations of the year of $6,120,483. An analysis of the total dedue- 
tions from income stated above, $413,397,513, shows the following clas- 
sification: Salaries and maintenance of organization, $508,598; interest 
on funded debt, $247,880,230; interest on interest-bearing current lia- 
bilities, $7,844,336; rents paid for lease of road, $87,505,302; taxes, 
$ 13,137,844; permanent improvements, $4,544,813; other deductions, 
$21,976,390. These figures should be understood as covering lines 
operated under lease or other agreement as well as operating companies. 


RAILWAY ACCIDENTS. 


The total number of casualties to persons on account of railway acei- 
dents for the year ending June 30, 1897, was 43,18. Of these casual- 
ties, 6,437 resulted in death and 36,731 in injuries of varying character. 
Of railway employees, 1,693 were killed and 27,667 were injured during 
the year. According to the three general classes these casualties were 
divided as follows: trainmen, 976 killed, 13,795 injured; switchmen, 
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flagmen, and watchmen, 201 killed, 2,423 injured; other employees, 516 
killed, 11,449 injured. The casualties to employees resulting from 
coupling and uncoupling cars were: killed, 214; injured, 6,283. The 
corresponding figures for the year ending June 30, 1896, were 229 
killed and 8,457 injured. The casualties from coupling and uncoupling 
cars were assigned as follows: trainmen, killed 147, injured 4,698; 
Switchmen, flagmen, and watchmen, killed 58, injured 1,325; other 
employees, killed 9, injured 260. The casualties resulting from falling 
from trains and engines were as follows: trainmen, killed 325, injured 
2,726; switchmen, flagmen, and watchmen, killed 32, injured 357; 
other employees, killed 51, injured 544. 

The casualties to the three general classes of employees mentioned 
caused by collisions and derailments were as follows: trainmen, 
killed, 250; injured, 1,327; switchmen, flagmen, and watchmen, killed, 
11; injured, 74; other employees, killed, 42; injured, 251. The total 
number of passengers killed during the year under review was 222, 
injured 2,795. Ninety-three passengers were killed and 1,011 injured 
in consequence of collisions and derailments. Other than employees 
and passengers the total number of persons killed was 4,522; injured, 
6,269. Included in these figures are casualties to persons classed as 
trespassers, of whom 3,919 were killed and 4,732 were injured. From 
summaries showing the ratio of casualties, it appears that 1 out of 
every 486 employees was killed and 1 out of every 30 employees was 
injured during the year. With respect to trainmen, including engine- 
men, firemen, conductors, and other trainmen, it appears that 1 was 
killed for every 165 employed, and 1 injured for every 12 employed. 
One passenger was killed for every 2,204,708 carried, and 1 injured for 
every 175,115 carried. Basing ratios upon the number of miles trav- 
_eled, if appears that 55,211,440 passenger-miles were accomplished 
for each passenger killed, and 4,385,309 passenger-miles for each pas- 
senger injured. 

STATISTICIAN’S RECOMMENDATIONS. 

The report of the statistician concludes by referring to certain recom- 
mendations contained in previous reports, which the Commission respect- 
fully submits to the consideration of Congress. These recommendations 
are: . | 

First, that reports should be secured from express companies engaged 
in interstate traffic. 

Second, that reports should be secured from corporations and com- 
panies owning rolling stock which is used in interstate traffic, as also 
Special reports from corporations and companies owning depot property, 
stock yards, elevators, and the like. 

Third, that reports should be secured from all carriers by water, so 
far as such carriers are engaged in interstate traffic. 

The Commission also desires to repeat its recommendation of previous 
years that specific authority be granted for the creation of a bureau of 
statistics and accounts, with authority to prescribe the manner in 
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which the books of railway corporations subject to the provisions of the 
act to regulate commerce shall be kept, and to provide for the inspec- 
tion of such books, so far as may be necessary to guarantee that the 
rules of the Commission in this regard are complied with. It is also 
desirable that the twentieth section of the act to regulate commerce 
should be so amended as to enable the Commission to secure from the 
carriers monthly statements of earnings and expenses. 


INCOME AND EXPENDITURES OF RAILWAYS FOR THE YEAR ENDING JUNE 30, 1898. 
a 


The Preliminary Report on the income account of railways in the 
United States for the year ending June 30, 1898, prepared by the 
statistician to the Commission, and contained in Appendix EH, presents 
concisely the results.of the operations of the railways for the last fiscal 
year. It should be understood that the figures submitted may in 
_ Some instances differ from those that will be given in ‘the final report 
on ‘Statistics of Railways in the United States” for the year named, 
since they are, for the most part, compiled from the annual returns of 
the carriers received prior to December 1, as filed, without examination 
or correction. The figures presented, however, may be safely accepted 
as indicating the results of the operations of the railways during the 
year. ; 

This advance report ineludes the returns of 720 lines, representing 
an operated mileage on June 30, 1898, of 181,333.62 miles, or of 
97 per cent of the operated mileage in the United States. The 
total gross earnings of the mileage represented were $1,238,523,380 for 
the year ending June 30, 1898. The distribution of these earnings 
shows that $332,892,782 were derived from the passenger service and 
$874,805,487 from the freight service. Other earnings from operation 
amounted to $30,765,111. The operating expenses of the railways 
during the year were $811,241,458. The net earnings for the year 
were $427,281,922. 

It appears that the gross earnings from operation per mile of line for 
the year ending June 30, 1898, were $6,830, being an increase, as com- 
pared with the previous year, of $708 per mile of line. Operating 
expenses per mile of line for the same period were $4,474, being an 
increase of $368 per mile of line. The difference between these figures 
shows the net earnings per mile of line, which for the year covered by 
this report were $2,356, being an increase, as compared with the pre- 
vious year, of $340 per mile of line. It is interesting to note that the 
net earnings per mile of line. for the year covered by this report are 
greater than for any other year since 1892, and, as compared with the 
year ending June 30, 1894, show an increase of $410 per mile of line. 

The per mileage earnings of the passenger service for the year end- 
ing June 30, 1898, were $1,836, being an increase of $110 per mile of 
line. The per mileage earnings of the freight service for the same 
period were $4,824, which shows an increase aS compared with the 
previous year of $584 per mile of line. It is interesting to observe 
that, notwithstanding the great increase in the earnings of railways 
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during the year covered by this report as compared with the previous 
year, the earnings per mile of line have not yet reached the point which 
they attained in the fiscal year 1892. Gross earnings per mile of line 
were in that year $7,213. | 

The returns show that the operating railways of the United States 
took into their accounts as ‘‘Income from other sources” during the 
year covered by the report the sum of $39,508,194. This amount, how- 
ever, must not be interpreted as a clear income from investments, 
because a considerable portion of it was received as interest on railway 
bonds and dividends on railway stocks owned. The larger part of 
this amount, therefore, appears as a deduction from income in the form 
of interest and dividend payments. 

The total income of the operating railways covered for the year end- 
ing June 30, 1898, was $466,790,116. The total deductions from income, 
which term embraces taxes ($41,699,348), interest on funded debt, rents 
for leased lines, and other charges against income, were for the same 
period $358,189,202, while the aggregate of dividends declared by the 
operating railways was $65,995,915. The deduction of these items from 
the total income of the operating railways shows a surplus of 
$42,604,999 from the operations of the year ending June 30, 1898. 
The corresponding figures for the year ending June 30, 1897, resulted 
in showing a deficit from operations of $1,412,399. The present report, 
being confined to the returns of operating roads, does not include the 
dividends declared on the stock of lines operated under lease, and on 
this account the amount stated does not represent the aggregate of 
dividends declared during the year. The amount of dividends 
declared by the operating roads embraced in the present report 
exceeded those of the previous year by $6,839,337. 


EARNINGS OF RAILWAY PROPERTY. 


The facts presented above, taken in connection with corresponding 
data of previous years, indicate that the railways of the United States 
have largely recovered from the depression to which they were subjected ~ 
in the calendar year 1893. The extent of this depression may be 
observed from the statement that “Gross earnings from operation” for 
the year ending June 30, 1893, were $1,220,751,874, while for the year 
ending June 30, 1894, they had fallen to $1,073,361,797. Not until 
1898 did gross earnings reach as high a figure as in the fiscal year 1893. 

Among the many questions suggested by a period of commercial 
depression, when considered in connection with so vast an industry as 
that of railway transportation in the United States, none is more sig- 
nificant in itself, or of more interest to the public, than the one which 
inquires respecting the returns of the industry to investors. It is not 
always easy to answer this question. The income account annually ~ 
published in the report of the statistician is drawn for the purpose of 
arriving at a current surplus or deficit to be carried to the general 
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balance sheet. It is the account as kept by the corporation, and 
includes among its expenditures the money paid to investors. The 
dividends paid on stock can not be accepted as indicating the amount 
received upon railway investments, for railway bonds, like railway 
stocks, are railway capital, and the interest upon such bonds must be 
added to the dividends upon stocks to discover the amount which 
investors in railway property receive from the earnings of any current 
year. Even this does not measure the full benefit which accrues to 
the proprietors, for it takes no account of the moneys expended by the 
corporation for the betterment of property. In a sense, all that the 
railway corporation receives over and above its operating expenses 
and taxes goes to the proprietor either in the form of interest and 
dividends or in the increase of the value of property as the result of 
financial betterments or physical improvements. 

It may be of interest to present an income account for the railways 
of the United States considered as a system, drawn in such @ manner 
as to make a true statement of the amount of interest accrued and 
dividends declared to outside holders and the fund available for 
improvements. The statement inserted pertains to the year ending 
June 30, 1897. This year is selected partly because it is the last year 
in the recent period of financial depression and partly because the 
principal facts pertaining to this year may be found above in the text 
of this report. It should be remembered that the corporation income 
account of the fiscal year 1897 closed with a deficit of $6,120,483. 


Income account of the railways of the United States considered as a system for the year 
ending June 30, 1897. 


Gross earnings from operation..-:.-....--..---.-.--.- $1, 122, 089, 773 
Clear income from investments ...........-.--4.--.-- 18, 564, 955 
rors earmings and Mmeome s.- 22. 25.2.2 eee es tn: $1, 140, 654, 728 
Bereta Ox DONSES V2 LSPs sosa hls ede ke dle ees 752, 524, 764 
Salaries and maintenance of leased lines. ....-....-.-- 508, 598 
Advances to cover deficits in operation of weak lines. 15, 300, 000 
, Linares 758, 333, 362 
Serer rset dtd MIC OM Gr. oo udia ses ep acide shee eee 5. Lael al gt os 382, 321, 366 
Net interest on funded debt ...............-...-..-... 238, 764, 799 
Patreress on current liabilities.....5..,2.....2-6..-... 7, 844, 336 
SRR oe Ee Ee aa ee ea ee eae bie ha the hae 43, 137, 844 
— 289, 746, 979 
Available for dividends and improvements.-.......--....---2-2.-..-- 92, 574, 387 
Net dividends....-- a tara nis Sada ote bichat ss ow dlatiele 378 sala biog 4,8)5 6 ste a = are oo 77, 941, 799 
Available for improvements .........--...- SO UNE Sire Ap ane ane 14, 632, 588 


It will not be inappropriate to make a few statements in explanation 
of the above income account. It is drawn from the point of view of 
the railways of the United States considered as a system. On this 
account all items which represent intercorporate payments and receipts 
are excluded. The corporation income account, for example, shows that 
operating companies paid $86,479,058 as rent for lease of road. Inas- 


1 Estimated. 
H. Doe. 141——6 . 
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much, however, as this item appears in the same account as a receipt 
to leased lines, it is not necessary to consider it in a statement designed 
to show what the railways of the country pay to investors in railway 
property. To include rents paid by operating companies for lease of 
road as an expense chargeable against gross earnings from operation, 
while charging at the same time the interest and dividend payments of 
subsidiary lines against the same fund, would result in a duplication 
of expenditures. 

It will be observed from the above statement that ‘“‘clear income from 
investments” has been added to “gross earnings from operation” in 
order to arrive at the ‘‘ gross earnings and income” of the railways for 
the year under consideration. The income from investments, which is 
defined as a “clear income,” is arrived at by deducting from the aggre- 
gate income on investments and outside properties the amounts received 
on account of railway bonds and railway stocks owned by railways 
in their corporate capacity. Inasmuch as these amounts, which are 
receipts for one class of railways and payments for another, are used 
to make interest and dividend payments on bonds and stocks in the 
hands of the public, it is evident that a statement which holds in mind 
the railways of the United States considered as a system must confine 
its income from investments to the income accruing upon debate that 
lies outside of the capital reported by the carrier. 

This clear income from investments for the fiscal year 1897 amounted 
to $18,564,955. The investments upon which this income accrued may, 
in a Sense, be said to represent money assigned to the business of trans- 
portation, for when one considers the extent to which these investments 
were made available during the recent period of commercial depression 
in order to cover the running deficits of the corporations and to support 
the value of railway securities, he is justified in concluding that an 
invested reserve is an essential part of the equipment of a railway 
company. If this be true, the casual income arising from such an 
investment is properly classed with the earnings from operation in 
order to arrive at the aggregate of the regularly accruing available 
funds. 

It will be further observed that, in addition to operating expenses, 
the above statement includes ‘salaries and maintenance of leased 
lines” and ‘‘advances to cover deficits in operation of weak lines.” 
This latter figure is an estimate, for in the reports of railways as at 
present made ‘‘advances” are included with sinking-fund payments 
and analogous items. 

No question can arise respecting the propriety of including the 
salaries of officers and the cost of maintenance of leased lines in the 
operating expenses of the railways of the country considered as a 
system. The propriety of including advances, however, in the same 
category may not be equally clear. In the practice of railway finan- 
ciering it is not unusual for a strong company to cover the deficits in 
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the operation of an auxiliary though nominally independent line, and 
continue to do so until such advances amount to the value of the prop- 
erty, when the independent auxiliary line becomes a proprietary line. 
These advances are regarded by the parent company as an investment, 
but they can not be classed in this manner when considering the rail- 
ways of the country as a whole. From this point of view they are to 
be recognized as one of the many means of effecting consolidation. 
They are in the nature of annual payments upon property purchased, 
but as both parties to the purchase are within the same industry, the 
value of the industry is in no wise affected. This being the case, and 
since the advances in question cover deficits in operation, they consti- 
tute a part of the legitimate operating expenses of the railway system. 
Deducting operating expenses, salaries, and maintenance of leased 
lines, and advances from “ gross earnings and income,” it appears from 
the above statement that the ‘‘net earnings and income” of rail- 
ways in the United States for the year ending June 30, 1897, were 
$382,321 ,366. | 

The interest on funded debt which appears in the above statement is 
designated as ‘Net interest.” This amount is arrived at by deducting 
from the aggregate of interest accrued the interest which railways 
receive upon railway bonds held as an investment. Dividends, also, 
are returned as “ Net dividends ”—that is to say, the aggregate of divi- 
dends declared less the amount received by railways upon railway 
stocks held as an investment. The net interest on funded debt for the 
fiscal year 1897 was $238,764,799. The net dividends were $77,941,799. 
By adding together these amounts it is discovered that, during the 
year under consideration, the income to individuals and corporations 
other than railway corporations, arising from their investments in raul- 
way property, was $316,706,598. Over and above this amount paid to 
investors, the corporations had at their disposal the sum of $14,632,588 
for betterments and improvements of the property represented by the 
stocks and bonds. . Without discussing the question whether or not 
these amounts constitute an adequate return upon railway investment, 
it is evident that railway property was by no means a barren property 
to investors, even for the fiscal year 1897, eleven months of which are 
to be included within the period of serious commercial depression. It 
may further be remarked in this connection that the amounts which 
railways paid for salaries and wages, as shown by the pay rolls of cor- 
porations during the same year, was $465,601,581. A comparison of 
these two items, salaries and wages on the one hand, and interest and 
dividends on the other, shows how much of the earnings and income of 
railways goes to labor and how much to property. 

It would be interesting to extend this comparison over a series of 
years, including both years of prosperity and years of depression, but 
itis not possible to indulge at the present time in so extended an 
analysis. It is probable, however, that such an investigation, were it 
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undertaken, would show that the recent commercial depression has 
- pressed more heavily upon railway operatives than upon railway pro- 
prietors. A study of the statistics of recent years would further show 
that the depression in the railway industry, so evident when one con- 
siders corporation accounts, did not proceed so far as to be the occasion 
of as serious a loss to railway investors as is commonly supposed. | 


COMPARATIVE RAILWAY STATISTICS. 


Frequent inquiries have been presented to the Commission which can 
only be answered by a somewhat extended comparison between rail- 
ways in the United States and railways in foreign countries. The fol- 
lowing are illustrations of some of these inquiries: What is the relative 
cost of railway construction in this country and in foreign countries? 
What is the relative cost to customers of passenger and freight traffic, 
or, what amounts to the same thing, of receipts to railways from these 
two classes of traffic? How do American railways compare with for- 
eign railways in the matter of accidents to employees and passengers? 
According to what principles are the tariffs of the various countries 
drawn? What is the nature and extent of the influence of government 
upon the administration of railways in foreign countries? No reply 
can be given to these questions, or to others of the same sort, that is 
at the same time concise and truthful. Hach railway system bears the 
mark of national individuality, and it is not possible for a comparative 
statement to be made respecting even the larger points of organization 
and administration except the national conditions and local peculiari- 
ties are first clearly presented. Moreover, the administration of rail- 
ways in the various countries, as also the manner in which they keep 
_their accounts and render their reports, are so different as to render 
any generalization respecting the comparative merits of the several 
systems most difficult. 

One or two illustrations may be presented in order to make clear the 
difficulty of comparisons. The railways of the United States are com- 
monly credited with an unusually large number of accidents per number 
of passengers carried and per number of men employed, and a casual 
comparison of international statistics upon accidents gives support to 
this impression. When, however, one goes back of the statistics to the 
rules according to which the statistics in each nation are compiled, he 
discovers that there is no sound basis for comparison. In France, for 
example, no casualty to an employee finds its way into the railway 
statistics of accidents except it causes the employee to lose at least 
seven days’ employment; in Prussia, and in German States generally, 
a railway accident of which statistics take note must occasion the loss 
of at least fourteen days’ employment; in Austria a loss of three days’ 
employment secures the registry of an accident. Nor are the rules - 
respecting the report of deaths from railway casualties more uniform. 
Moreover, in some countries the question of responsibility has a direct 
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bearing upon the manner in which railway casualties are reported. In 
the United States, while there is no absolute uniformity in the rules 
relative to the report of accidents, the general practice is such as to 
secure a statement of every accident that occurs, whether it be serious 
or trivial, and the question of responsibility for the casualties is of no 
importance so far as the reports of railways to the Commission is 
concerned. . 

It seems, then, that the impression that American railways are ‘oper- 
ated with greater disregard to life and limb than the railways in foreign 
countries is, in part at least, due to the more comprehensive returns of 
railway accidents made in this country. Whether the European or the 
American method of procedure is to be preferred is not here discussed. 

Another illustration of the difficulty of making comparative state- 

ments presents itself when one considers the question of traffic and 
traffic receipts. One step toward uniformity has indeed been taken, 
for, with the exception of England, all leading nations have adopted 
the same traffic unit. In the United States this unit is the ton-mile. 
In most of the States of western Europe it is the ton-kilometer. [or 
questions that do not press a comparison beyond the density of general 
traffic international railway statistics present adequate information, 
although even in this respect it must be remembered that no com- 
parison is possible in the case of English railways. 
- An attempt to make a comparison of traffic receipts, however, can 
not be followed by any very satisfactory results. Not only is there no 
harmony in the freight classifications of various countries, but there is 
as yet no attempt in this country to classify freight receipts. It is true 
that the average earnings per ton per mile may be arrived at, but such 
a comparison is practically useless on account of the different ratios in 
which heavy and light traffic stand to each other in the traffic of the 
various countries. In Prussia freight is classified and the receipts per 
ton per kilometer are given for each class of freight, and it is instructive 
to observe that these figures vary from 23.14 pfennigs per ton-kilometer 
. for the highest class of freight down to 2.72 pfennigs per ton-kilometer 
for the lowest class of freight. This statement does not cover certain 
commodities carried under what are termed special tariffs. In the 
presence of such a range of receipts for different classes of freight, of 
what significance, one may ask, is a comparison which rests upon aver- 
age receipts per ton per mile for all classes of freight? In order to 
provide for a truthful comparison, assuming comparison to be desirable, 
the railways of the United States should be called upon to make report 
of railway receipts on the basis of some uniformly accepted freight 
classification. 

In no respect does the situation in Europe differ more radically from 
the situation in the United States than in connection with the 
interests in harmony with which railway rates are determined. In 
this country low rates seem to be regarded as of the utmost impor- 
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tance, while in European States there are at least two interests which 
work against the reduction of railway rates. In the first place, many 
of the railways are owned by the State, and are a source of revenue. 
The Government, therefore, has no motive to reduce rates, nor has the 
public an undivided interest in rate reduction, inasmuch as the revenue 
lost to the Government in this manner must be made up through an 
increase in taxation. In the second place, so far as railways are owned 
by private corporations, their stocks and bonds are not infrequently | 
guaranteed by the State, and in case a reduction of railway rates 
should cause a reduction of the income of the companies below what 
is necessary to pay the amount guaranteed, such a measure would be 
followed by an increase of taxes to pay the guarantee. This general 
subject: of the financial relation existing between Huropean Govern- 
ments and European railways is a very complex one, and on this 
account no very fruitful comparisons can be made except they rest 
upon a complete statement of the situation in each case. 

Recognizing this fact, and appreciating the desirability of an appro- 
priate center of information, the Commission has begun the collection 
of a railway bibliography, so as to have on hand the material necessary 
for the answer of such specific questions as may be presented to it, or 
to supply those who desire to enter upon an investigation of the trans- 
portation problem with the means for carrying on such an investigation. 


SAPETY APPLIANCES. 


The last annual report stated that in pursuance of the duty imposed 
by section 7 of the safety-appliance act, the Commission, after full hear- 
ing, had granted the petitioning carriers an extension of two years 


., from January 1, 1898, within which to comply with the requirements 


of sections 1 and 2 of that statute. In the order granting this exten- 
sion the Commission recited the principal reasons for such action, and 
also required the carriers whose equipment was incomplete to make sem1- 
annual reports showing the progress thereafter made. Accordingly, on 
May 19, 1898, a notice was issued to the carriers to file statements of 
the number of freight cars and locomotives equipped during the six 
months ending June 1, 1898. 

Upon compiling the returns it was found that, of the 294 petitioning 
carriers which were granted this additional time, 283 reported 
1,156,616 freight cars owned June 1, 1898, an increase of 20,611 over 
the number reported owned on December 1, 1897. There were 119,938 
freight cars reported equipped with automatic couplers and 67,400 
reported equipped with train brakes during the six months, making a 
total of 795,255, or 69 per cent, of the freight cars equipped with auto- 
matic couplers, and 511,666, or 44 per cent, equipped with train brakes — 
to-June 1, 1898. Of 32,408 locomotives owned June 1, 1898, 29,175, or 
90 per cent, were equipped with driving-wheel brakes. Out of 1,156,616 
freight cars, 361,363, or 31 per cent, were not equipped with automatic 
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couplers, and 644,950, or 56 per cent, were unequipped with train 
brakes; 3,233, or 10 per cent, of the locomotives had not been fitted 
with driving-wheel brakes. 3 

A similar notice has been issued, calling for reports covering the six 
months ending December 1, 1898. These returns are not yet filed, but 
it is believed that they will show reasonable progress toward complete 
equipment and indicate the probability of ful! provision of automatic 
couplers and the required number of train brakes on January 1, 1900. 

The inspection of freight cars, which has been. continued by an 
employee of the Commission during the past year, has not been con- 
fined to any particular section. While thousands of cars have been 
examined, comparatively few were found which were not in conformity 
with law in respect to drawbars and hand holds. Where hand holds 
were found broken, missing, or not properly placed, or where the height 
of drawbars was not in conformity with the standard, the attention of 
the presidents of the roads on which the cars were found was called to 
each specific case, and this course has resulted in the speedy correction 
of existing defects. It should be stated that railroad managers and 
those engaged in railway operation have cheerfully endeavored to com- 
ply with that part of the law now in effect, and have welcomed the sug: 
gestions of the Commission regarding its efficient observance. 

Considerable comment has been made from time to time in regard to 
the standards for drawbars, and it has been suggested that the Com- 
mission should be asked to increase the maximum height from 343 inches 
to 35 inches. It will be recalled that upon the passage of the law— 
more than five years ago—the American. Railway Association, in com- 
pliance with the fifth section of the act, determined and designated 
to the Commission 344 inches maximum and 314 inches minimum as 
the standard height, and in doing so conformed to the standard which 
had been in use for many years both by that association and by the 
Master Car Builders’ Association. Congress did not attempt arbitrarily 
to fix the standard, nor was the authority delegated to the Interstate 
Commerce Commission, except in the event that the representatives of 
the railroads failed to act or agree. The determination of the standard 
was left to those fully acquainted with the requirements of railway 
equipment, and having been so fixed, in conformity with the act, it can 
only be changed by theaction of Congress. It is the intent of the law 
that the contact of drawbars when brought together shall be full and 
complete. This can not be secured by increasing the range between 
the maximum and minimum height, but rather by reducing the 
difference. 

Examination of reports concerning cars inspected during the year 
discloses that, of those which varied from the prescribed height for 
drawbars, 95 per cent were above the maximum and only 5 per cent 
below the minimum height. It is suggested that the master car build- 
ers set the drawbars too high when they turn the cars out of the shops. - 
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If those engaged in operating our railways should at any time desire 
to change the standard, it is believed that Congress would comply with 
any reasonable request in that regard; but no change should be made 
until the consensus of railway opinion finds it both practicable and 
advantageous and capable of being accomplished without increasing 
the risk or danger of employees, whose safety is the object of the law. 


DECREASING CASUALTIES. 


Since the enactment of the law in 1893, there has been a decreasing 
number of casualties. There were 1,034 fewer employees killed and 
4,062 fewer injured during the year ending June 30, 1897, than during: 
the same period in 1893. The importance of this subject will be realized 
when the yearly casualties to railway employees are compared with 
those which occurred during the recent war. In the Spanish-American 
war there were 298 killed and 1,645 wounded. In 1897, there were 
1,693 men killed and 27,667 injured from all causes in railway service. 
From coupling and uncoupling cars alone 219 less were killed and 
4,994 less were injured in 1897 than in 1893, when the law was enacted. 
The number of such employees killed has been reduced one-half, and 
the number of injured also practically reduced one-half. The reduction 
in the number of accidents from all causes largely exceeded in a single 
year the entire casualties resulting from the prosecution of the late war, 

The following table shows the conditions and results for the year 


1893, when the law took effect, and for the year 189’: 


1893, . | 1897. 

Wumber ot cars imfreight service 2,5. ues en ee oe Cee eset oer Bees 1, 018, 307 | 1, 221, 730 
Number of locomotives in freight service... 0.2.02. ee este ew cose ste ee 18, 599 20, 398 
Nim ber of ous carried 52 eee Lh coe awe as sicher oe sated Meee ee earn ere 745,119,482 | 741,705, 946 
Avera ce mum Der Ol CONS: In brains eb see sewn | sae eee eee ee ea eee ees 184 | 208 
Number of trainmen employed (other than enginemen and firemen), in- 

cluding switchmen, flagmen, and watchmen ..-....--..-------------- ae 146, 544 | 132, 763 
Number of tons carried for each trainman employed ..---.-.-.-..--..-.--- 5, 085 | 5, 587 
Number of freight cars for each trainman employed...-..--.-...--.-.---- ee ri 9 
Number of trainmen employed for each one killed (other than enginemen | 

and firemen), including switchmen, flagmen, and watchmen...-......---. | 349 | 647 
Number of trainmen employed for each one injured (other than firemen | . 

and enginemen), including switchmen, flagmen, and watchmen ......-.. | 13} 22 


The facts so far ascertained do not appear to bear out the prediction 
of the Commission in a former report that until practically all cars were 
equipped with automatic couplers the number of casualties occasioned 
by coupling and uncoupling would probably increase rather than dimin- 
ish. The belief so expressed was based upon the danger resulting from 
lack of uniformity, part of the cars being equipped with link and pin 
and part with automatic couplers in varying proportions, and it would 
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not be surprising if the reported casualties for a given year should show 
an increase over those of the preceding year. 

The requirement of automatic couplers is not the only means of pro- 
tection contemplated by the act. For some time the men have had the 
benefit of handholds and of a uniform height of drawbars. The sim- 
ple, inexpensive handhold required by the act has been of great advan- 
tage to the men who, when stumbling over ties or other obstructions, 
or slipping on ice, ete., are now provided with a life hold conveniently 
placed to protect them from death or injury. 


AUTOMATIC SAFETY APPLIANCES ON BRITISH RAILWAYS. 


It is understood that the application of the self-coupling device and 
other safety appliances is now being seriously considered in Great 
Britain, where the ratio of lives lost to the number of men employed in 
coupling and uncoupling cars is reported to be 1 to 350. This per- 
centage is as great as that formerly existing in this country, where the 
ratio has been reduced to1 man killed out of each 600 engaged in 
coupling and uncoupling cars. In furtherance of this purpose Mr. 
Francis Hopwood, railway secretary of the British Board of Trade, 
has visited the United States during the last year to observe the opera- 
tion of automatic couplers and secure information as to their cost and 
maintenance. 

It is understood that the automatic coupler in use in the United States 

can not be coupled with the coupler which is now used in Great Britain. 

The automatic type does operate with the link-and-pin coupler, though 
with increased risk to the men; and, as before stated, both have been in 
use during the transition period in this country. The difficulties to be 
overcome are, therefore, probably much greater in Great Britain than 
they were with us. Those who have given attention to the subject 
believe, however, that a coupler can be devised which will couple with 
the coupler in use upon freight cars in England and which will also 
work automatically with a coupler of like character. 


COST AND DESIRABILITY OF THE AUTOMATIC COUPLER. 


While the cost of the automatic coupler is greater than that of the 
link-and-pin coupler, which was formerly in universal use in this country 
and Canada, the expense for repairs is considerably less. Figures sub- 
mitted by one of the leading railroad companies indicate that the adop- 
tion of the automatic coupler will result in saving a very large sum 
annually, in comparison with the expense incurred in former years, in 
applying and maintaining the link-and-pin type; and this does not take 
into account the reduced cost to the roads which must result from fewer 
suits for damages by injured employees. The master carbuilders’ coup- 
ler, the one now superseding all other types, was brought into use by the 
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necessities of railroad development. It was found, for example, in the 
application of the train-brake appliance, that there was too uch play 
or slack in the link-and-pin coupler to enable the brake to be economic- 
ally or even successfully operated. The automatic type, which is com- 
ing into general use, not only minimizes the danger to employees, but 
also meets the requirements of railway operation. 


( 


NATIONAL CONVENTION OF RAILROAD COMMISSIONERS. 


The Tenth Annual Convention of Railroad Commissioners was held 
in Washington, D.C.,at the office of this Commission on May 10 and 
11, 1898, 

In response to invitations from the committee on programme, Mr. 
M. E. Ingalls, president of the Cleveland, Cincinnati, Chicago and St. 
Louis and Chesapeake and Ohio Railway companies, and Mr, EH. H. 
Clark, grand chief conductor of the Order of Railway Conductors of 
America, and the chairman of the Federation of American Railway 
Employees, addressed the convention. The addresses are included in 
the printed report of the proceedings. 

Reports on the following subjects were’ submitted by committees 
appointed at the last convention: (1) Classification of construction 
expenses, (2) Classification of operating and construction expenses 
of electric railways. (3) Railway statistics. (4) Uniform classification. 
(5) Powers, duties, and work of railroad commissions. (6) Legislation. 
(7) Delays attendant upon enforcing orders of railroad commissions. 
(8) Safety appliances. 

A recommendation in the report of the committee on legislation to 
indorse amendments to the act to regulate commerce proposed by this 


‘.. Commission in its anuual report for 1897 was adopted. 


The convention approved a resolution included in the report from the 
committee on uniform classification, recommending to Congress the 
passage of an act requiring this Commission to make and penne a 
uniform classification of freight articles. 

The committee on delays attendant upon enforcing orders of railroad 
commissions recommended, and the convention adopted, a resolution 
providing that the orders of the Interstate Commerce Commission 
should be made effective within thirty days from the date thereof, or 
such longer time as may be specified therein, unless temporarily sus- 
pended or finally vacated by a circuit court of the United States, accord- 
ing to the procedure recommended by the Commission in its Eleventh 
Annual Report and embraced in pending Senate bill No. 3354. The 
resolution also indorsed Senate bill No. 2999 and House bill No. 5339, 
which provide for early hearing in the United States Supreme Court of 
cases involving orders of State railroad commissions, but recommended 
that such early hearings should also be required in the lower Federal 
courts in cases of that character. 
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Committees to report to the next convention were appointed on the 
following subjects: Uniform classification; railroad statistics; powers, 
duties, and work of railroad commissions; classification of construction 
expenses; classification of operating and construction expenses of 
electric railways; legislation; delays attendant upon enforcing orders 
of railway commissions; safety appliances; grade crossings; plans for 
ascertaining the fair valuation of railroad properties. 

The next convention will be held at Denver, Colo., August 10, T899. 


All of which is respectfully submitted. 


MARTIN A. KNAPP. 
JUDSON C. CLEMENTS. 
JAMES D. YEOMANS. 
CHARLES A. PROUTY. 
WILLIAM J. CALHOUN. 
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